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Title  7 — Agriculture 

CHAPTER  I— AGRICULTURAL  MARKET¬ 
ING  SERVICE  (STANDARDS.  INSPEC¬ 
TIONS.  MARKETING  PRACTICES),  DE¬ 
PARTMENT  OF  AGRICULTURE 

PART  26— GRAIN  STANDARDS 

Formal  and  Informal  Procedures 

Statement  of  considerations.  On  Feb¬ 
ruary  5,  1974,  there  was  published  in  the 
Federal  Register  (39  FR  4640)  a  notice 
of  rulemaking  proposing  to  amend 
§§  26.10,  26.77,  26.89,  26.101,  26.118,  and 
26.127  of  the  regulations  (7  CFR  26.10, 
26.77,  26.89,  26.101,  26.118,  and  26.127) 
under  the  U.S.  Grain  Standards  Act  (7 
U.S.C.  71  et  seq.),  and  to  promulgate 
Subparts  C  and  D  prescribing  rules  of 
practice  under  7  CFR  Part  26. 

Copies  of  the  notice  of  proposed  rule- 
making  were  sent  to  official  inspection 
personnel  licensed  under  the  Act  and  to 
members  of  the  grain  industry. 

Interested  persons  were  given  until 
March  18  to  submit  written  data,  views, 
or  arguments  with  respect  to  the  pro¬ 
posed  rulemaking.  One  comment  was  re¬ 
ceived  regarding  the  proposed  rules  of 
practice.  No  comments  were  received  re¬ 
garding  the  proposed  amendment  of  the 
regulations. 

The  following  is  a  summary  of  the  sig¬ 
nificant  suggestions  in  the  comment  on 
the  rules  of  practice  and  the  Depart¬ 
ment’s  response  to  the  suggestions: 

1.  The  15  day  time  period  contained  in 
§§  26.2005  and  26.2028-3  for  the  respond¬ 
ent  to  answer  an  amendment  to  the  no¬ 
tice  should  be  extended  to  20  days  to 
conform  with  other  filing  periods.  The 
Department  has  adopted  this  suggestion. 

2.  In  §§  26.2009  and  26.2035,  oppor¬ 
tunity  for  oral  hearing  should  be  given 
when  all  material  facts  are  admitted. 
The  Department  believes  that  this 
change  is  not  necessary  because  both 
parties  are  provided  a  period  of  not  less 
than  iO  days  in  which  to  file  exceptions 
to  the  tentative  order. 

3.  The  same  provisions  should  be  in¬ 
cluded  in  Subpart  C  covering  the  assign¬ 
ment,  disqualification,  and  conduct  of 
Hearing  Officers,  as  are  provided  for 
Administrative  Law  Judges  in  Subpart  D. 
The  informal  procedure  does  not  lend  it¬ 
self  to  this  type  of  proscription.  The  De¬ 
partment  has  not  adopted  this  sugges¬ 
tion. 

4.  The  records  of  the  Department  in 
§§  26.2011-8(c)  and  26.2036-4(d)  should 
be  explained  by  the  Department  officials 
responsible  for  such  records  or  greater 
opportunity  should  be  given  to  rebut 
such  records  before  they  are  accepted  as 
prima  facie  evidence.  The  Department  is 
not  adopting  this  suggestion  because  evi¬ 
dence  that  is  accepted  as  prima  facie  evi¬ 
dence  is  not  conclusive  evidence  and  can 
be  overcome  with  convincing  evidence  to 
the  contrary. 

5.  Official  notice  in  §§  26.201 1-8  (e) 
and  26.2036-4(f )  should  be  limited  to  cir¬ 
cumstances  where  official  notice  may  be 
made  by  courts  of  the  United  States.  The 
Department  is  not  adopting  this  sugges¬ 
tion  because  in  ruling  on  the  submission 
of  evidence  more  latitude  is  generally 
given  in  administrauve  proceedings  than 


in  District  Court  proceedings;  official 
notice  would  only  be  given  on  reliable 
matters  of  technical  or  scientific  fact  of 
established  character;  and  opportunity 
is  already  provided  to  rebut  evidence  that 
is  officially  noticed. 

6.  The  opponent  of  the  admission  of 
evidence  should  have  opportunity  in 
§§  26.2011-8(f)  and  26.2036-4(g)  to  re¬ 
spond  to  an  offer  of  proof  by  the  pro¬ 
ponent.  The  Department  has  adopted 
this  suggestion. 

7.  A  proscription  against  ex  parte  dis¬ 
cussion  by  the  Administrator  should  be 
provided  in  the  rules  of  practice  for  in¬ 
formal  proceedings.  The  procedure  under 
the  informal  proceedings  does  not  lend 
itself  to  this  type  of  proscription.  Accord¬ 
ingly,  the  Department  has  not  adopted 
this  suggestion. 

8.  Section  26.2036-5 (a)  should  provide 
for  two  copies  of  exhibits.  The  Depart¬ 
ment  has  adopted  this  suggestion. 

In  further  reviewing  the  proposed  rules 
of  practice,  the  Department  has  changed 
the  numbering  of  some  §  § ;  i.e.,  from 
26.2006-1  to  26.2006(a) .  The  Department 
Has  also  made  editorial  and  other 
changes  which  clarify  certain  provisions 
and  which  give  more  opportunity  to  file 
information  as  follows: 

1.  The  definition  of  “Hearing  Officer” 
in  §  26.2001(b)  (10)  has  been  amended  by 
deleting  Administrative  Law  Judges  as 
Hearing  Officers  to  keep  the  procedure 
more  informal  and  to  expedite  the 
proceeding. 

2.  The  scope  and  applicability  of 
§§  26.2002  and  26.2026  has  been  amended 
to  provide  that  the  rules  of  practice  in 
Subparts  C  and  D  are  applicable  to  a  sus¬ 
pension  or  revocation  of  a  designation  to 
operate  as  an  official  inspection  agency. 

3.  Section  26.2006  has  been  amended 
to  add  a  paragraph  on  failure  to  file  an 
answer  to  the  allegations. 

4.  The  information  about  the  time  and 
place  of  hearing  has  been  deleted  in 
§  26.2011(a)  because  it  is  covered  in 
§  26.2011(b). 

5.  Section  26.2011(g)  and  26.2036(e) 
(1)  are  changed  to  clarify  the  procedure 
for  filing  the  transcript  of  evidence. 

6.  Section  26.2013  has  been  changed  to 
show  when  service  by  ordinary  mail  is 
appropriate. 

7.  Wording  has  been  added  to  S  26.2034 
to  provide  more  specific  notice  of  oppor¬ 
tunity  to  file  statements  when  an  oral 
hearing  is  waived,  to  provide  greater  op¬ 
portunity  to  submit  evidence,  and  to 
make  a  complete  record. 

8.  Section  26.2035  has  been  changed  to 
provide  for  the  submission  of  a  proposed 
decision  by  the  complainant. 

In  consideration  of  the  foregoing  and 
other  information  available  in  the  De¬ 
partment,  the  regulations  are  amended 
and  Subparts  C  and  D  are  promulgated 
as  hereinafter  set  forth. 

1.  Section  26.10(d)  is  amended  to  read 
as  follows: 

§  26.10  When  a  request  for  inspertion 
services  may  be  withdrawn  or  dis¬ 
missed. 

•  *  •  •  * 

(d)  Procedure  for  dismissal.  When  an 
official  Inspection  agency  or  field  office 


proposes  to  dismiss  a  request  for  official 
inspection  service,  it  shall  inform  the 
applicant  of  the  proposed  action  and  the 
reasons  therefor  and  afford  the  appli¬ 
cant  an  oK>ortunity  to  demonstrate  or 
achieve  compliance  with  the  regulations 
prescribing  conditions  for  the  availabil¬ 
ity  of  the  service.  Thereafter,  the  agency 
or  office  shall  determine  whether  the  re¬ 
quest  should  be  dismissed:  Provided, 
That  a  request  for  inspection  may  be 
dismissed  for  reasons  specified  in  sec¬ 
tion  10  of  the  Act  only  in  accordance 
with  the  rules  of  practice  provided  in 
Subpart  C  or  Subpart  D  of  this  part.  And 
provided  further.  That  a  request  for  in¬ 
spection  for  grain  required  to  be  in¬ 
spected  under  section  5  of  the  Act  mny 
be  dismissed  only  with  the  consent  of 
the  Administrator.  When  a  request  far 
inspection  service  is  dismissed,  notice 
of  the  dismissal  shall  be  given  in  accord¬ 
ance  with  applicable  provisions  of 
§§26.27,  26.30,  26.37,  and  26.47  or  the 
rules  of  practice  in  Subpart  C  or  Subpart 
D  of  this  part. 

•  •  «  «  * 

2.  Section  26.77(c)  is  amended  to  read 
as  follows: 

§  26.77  Applications  for  liccnsii’,'* 
actions. 

***** 

(c)  Withdrawal  and  dismissal.  An  ap¬ 
plication  for  a  licensing  action  may  be 
withdrawn  by  an  applicant  at  any  time. 
An  application  may  be  dismissed  by  the 
Administrator  (1)  if  the  applicant  ii 
found  not  to  meet  the  requirements  of 
§  26.76;  or  (2)  the  application  is  found 
not  to  meet  the  requirements  of  thi 
section  (26.77) :  Provided,  That  an  ap¬ 
plication  for  a  renewal  of  a  license,  or 
for  the  return  of  a  license  which  ha.s 
been  suspended,  may  be  dismissed  only 
after  the  licensee  has  been  afforded  an 
opportunity  for  a  hearing  in  accordance 
with  the  rules  of  practice  in  Subpart  c: 
or  Subpart  D  of  this  part.  When  an  ap¬ 
plication  is  dismissed,  the  Administrator 
shall  promptly  inform  the  applicant  of 
the  reason  for  the  dismissal. 

•  *  ♦  *  « 

3.  Section  26.89(b)  is  amended  to  read 
as  follows; 

§  26.89  Corrective  actions  for  vio'  •- 
tions  by  ollicial  inspection  pcr.suniTi'r 
•  •  *  ♦  * 

(b)  Administrative  action.  In  additi  >n 
to  the  action  described  in  paragraph  ( a ) 
of  this  section,  official  inspection  per¬ 
sonnel  are  subject  to  administrative  ac¬ 
tions,  in  accordance  with  this  paragraph, 
for  Any  of  the  causes  shown  in  section  9 
of  the  Act;  (1)  Less  serious  cases  may  be 
disposed  of  by  written  cautionary  no- 
titjes  or  letters  of  warning;  (2)  in  the 
more  serious  cases,  administrative  ac¬ 
tions  may  be  instituted  for  temporary 
suspension  of  a  license  pending  final  de¬ 
termination,  suspension  of  a  license  for 
a  prescribed  period  of  time,  or  revoca¬ 
tion  of  a  license,  as  provided  in  the  rules 
of  practice  in  Subpart  C  or  Subpart  D  of 
this  part.  Administrative  actions  for  au¬ 
thorized  Depsutment  employees  may  in¬ 
clude,  but  are  not  limited  to,  changes  in 
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assigned  duties  or  disciplinary  action  in 
accordance  with  law. 

4.  Section  26.101(b)  is  amended  to  read 
as  follows: 

§26.101  Cancellation,  amendment, 
transfer,  suspension,  and  revocation 
of  designation. 

***** 

(b)  Suspension  or  revocation  for  cause. 
Proceedings  for  a  temporary  suspension, 
or  lot  a  suspension  for  a  prescribed 
period  of  time,  or  for  a  revocation  of  a 
designation,  for  failure  to  comply  with 
the  requirements  of  §  26.96  or  §  26.100 
shall  be  conducted  in  accordance  with 
rules  of  practice  in  Subpart  C  or  Sub¬ 
part  D  of  this  part. 

***** 

Section  26.102  is  amended  to  read  as 
follows:  •  — 

§  26.102  Filing  of  complaints. 

Agencies  or  persons  who  are  aggrieved 
by  an  application  action  under  §  26.98  or 
an  assignment  action  imder  §  26.99  may 
file  a  complaint  in  accordance  with  the 
rules  of  practice  in  Subpart  C  of  this 
part. 

6.  Section  26.118  is  amended  to  read  as 
follows: 

§  26.118  Procedure  for  dismissal  of 
requests  or  for  >vithholding  or  re¬ 
fusal  of  official  inspection. 

(a)  Dismissal  of  requests.  A  dismissal 
of  a  request  for  inspection  shall  be  in  ac¬ 
cordance  with  the  applicable  provisions 
of  S  26.10  of  the  regulations  and  the  rules 
of  practice  in  Subpart  C  or  Subpart  D 
of  this  part. 

(b)  Conditional  withholding.  The  con¬ 
ditional  withholding  of  official  inspection 
for  a  correctable  cause,  such  as  failure 
to  pay  bills,  shall  be  in  accordance  with 
§  26.11.  Paragraph  (c)  of  §  26.11  pre¬ 
scribes  the  procedures  for  the  conditional 
withholding  of  inspection  services. 

(c)  Refusal  of  official  inspection.  Of¬ 
ficial  Inspection  may  also  be  refused  for 
any  grain  in  accordance  with  section  10 
of  the  Act  and  the  rules  of  practice  in 
Subpart  C  or  Subpart  D  of  this  part.  In 
proceedings  imder  section  10  of  the  Act, 
if  it  is  determined  that  there  is  a  basis 
for  refusal  of  inspection  service  with  re¬ 
spect  to  any  person,  the  order  refusing 
inspection  may  be  made  applicable  to  all 
operations  of  such  person,  or  it  may  be 
restricted  to  a  particular  location  or  to 
a  particular  type  of  Inspection,  in  accord¬ 
ance  with  the  provisions  of  section  10 
of  the  Act. 

7.  Section  26.127  is  amended  to  read  as 
follows: 

§  26.127  Informal  complaints. 

Any  person  desiring  to  complain  of  any 
alleged  violation  of  any  provision  of  the 
Act,  or  of  any  regulation  or  instruction 
issued  pursuant  thereto,  or  of  any  alleg¬ 
edly  arbitrary,  capricious,  or  unwarrant¬ 
ed  action  by  official  inspection  personnel, 
may  file  with  the  Administrator  an  in¬ 
formal  complaint  as  provided  in  the  rules 
of  practice  in  Subpart  C  of  this  part. 


8.  Subpart  C  of  this  part  is  promul¬ 
gated  to  read  as  follows : 

Subpart  C — Ruias  of  Practice  Governing 
Informal  Proceedings 

General 

Sec. 

26.2001  Meaning  of  Words. 

26.2002  Scope  and  applicability  of  this  sub¬ 

part. 

26.2003  Informal  complaints. 

26.2004  Notice  of  proposed  proceeding. 

26.2005  Amendments. 

26.2006  Answer. 

26.2007  Motions  and  requests. 

26.2008  Consent  orders. 

26.2009  Procedure  upon  admission  of  facts. 

26.2010  Procedure  upon  failure  to  request 

an  oral  hearing  or  upon  express 
waiver  of  an  oral  hearing. 

26.2011  Procedure  upon  request  of  an  oral 

hearing. 

26.2012  Hearing  Officers. 

26.2013  Filing;  num^r  of  copies. 

26.2014  Service;  proof  of  service. 

26.2015  Computation  of  time. 

26.2016  Extensions  of  time. 

Subpart  C — Rules  of  Practice  Governing 
Informal  Proceedings 

General 

§  26.2001  Meaning  of  words. 

(a)  Construction  of  words.  Words  used 
in  the  singular  form  in  this  Subpart  shall 
be  deemed  to  import  the  plural,  and  vice 
versa,  as  the  case  may  be. 

(b)  Definitions.  For  the  purposes  of 
§§26.2002  through  26.2016,  unless  the 
context  requires  otherwise,  the  follow¬ 
ing  terms  shall  be  construed,  respec¬ 
tively,  to  have  the  following  meanings: 

(1)  Act.  The  U.S.  Grain  Standards  Act, 
as  amended  August  15,  1968  (Pub.  L. 
90-487,  82  Stat.  761,  7  U.S.C.  71,  74-79, 
84-87,  87a-87h) . 

(2)  Administrator.  The  Administrator 
of  the  Agricultural  Marketing  Service  or 
any  other  officer  or  employee  of  the  De¬ 
partment  of  Agriculture  to  whom  au¬ 
thority  is  lawfully  delegated  to  act  in  his 
stead. 

(3)  Complainant.  The  party  upon 
whose  complaint  the  proceeding  is  in¬ 
stituted. 

(4)  Complaint.  Any  formal  or  infor¬ 
mal  complaint  by  virtue  of  which  a  pro¬ 
ceeding  under  the  Act  is  instituted. 

(5)  Decision  and  order.  Includes  the 
Administrator’s  findings  of  fact;  con¬ 
clusions  with  respect  to  all  material 
Issues  of  fact  and  law,  as  well  as  the  rea¬ 
sons  or  basis  therefor;  and  order. 

(6)  Director.  The  Director  of  the  Grain 
Division,  Agricultral  Marketing  Service, 
U.S.  Department  of  Agriculture,  or  any 
officer  or  employee  of  the  Department 
to  whom  authority  is  now  or  may  here¬ 
after  be  delegated  to  act  in  his  stead. 

(7)  Disciplinary  Proceeding.  Any  pro¬ 
ceeding  arising  imder  the  Act  wherein 
the  respondent  is  affoi'ded  an  opportu¬ 
nity  for  a  hearing. 

(8)  Hearing.  That  part  of  a  proceed¬ 
ing  which  affords  opportunity  for  the 
submission  of  evidence  and  means  either 
an  oral  or  a  written  hearing. 

(9)  Hearing  Clerk.  The  Hearing  Clerk, 
U.S.  Department  of  Agriculture,  Wash¬ 
ington,  D.C.  20250. 


(10)  Hearing  OiJlcer.  An  officer  or  em¬ 
ployee  of  the  Department  of  Agriculture, 
duly  assigned  by  the  Administrator  to 
preside  at  a  hearing  held  pursuant  to 
§§  26.2004  through  26.2016. 

(11)  Respondent.  The  party  proceeded 
against. 

§  26.2002  Scope  and  applicability  of  iIiin 
subpart. 

(a)  The  rules  of  practice  in  §  §  26.2003 
through  26.2016  are  for  use  in  informal 
proceedings  (which  are  not  subject  to  the 
rules  of  practice  in  Subpart  D  of  this 
part)  for  (1)  dismissals  of  requests  for 
inspection  services;  (2)  complaints  filed 
by  agencies  or  persons  aggrieved  by  an 
application  action  under  §  26.98  of  Sub¬ 
part  A  of  this  part  and  an  assignment 
action  under  §  26.99  of  Subpart  A  of  this 
part;  and  (3)  informal  complaints  under 
§  26.127  of  Subpart  A  of  this  part. 

(b)  The  rules  of  practice  in  §§  26.2003 
through  26.2016  are  also  for  use  in  in¬ 
formal  proceedings  for  (1)  refusing  offi¬ 
cial  inspection;  (2)  suspension  or  revo¬ 
cation  of  a  license;  (3)  suspension  or  re¬ 
vocation  of  a  designation  to  operate  as 
an  official  inspection  agency;  and  (4) 
dismissal  of  an  application  for  a  renewal 
of  a  license,  or  for  the  return  of  a  license 
which  has  been  suspended:  Provided, 
That  the  respondent  does  not  request 
that  such  proceeding  be  subject  to  the 
administrative  procedure  provisions  in 
sections  554,  556,  and  557  of  title  5, 
United  States  Code,  in  which  case  the 
rules  of  practice  in  Subpart  D  of  this 
part  shall  apply. 

(c)  Procedures  for  conditional  with¬ 
holding  of  inspection  service  are  pro¬ 
vided  under  §  26.11  of  Subpart  A  of  this 
part  and  therefore  are  not  included  in 
this  subpart. 

§  26.2003  Informal  romplainls. 

(a)  Filing.  Any  person  desiring  to 
complain  of  any  provision  of  the  Act,  or 
of  any  regulation  Issued  pursuant 
thereto,  or  of  any  allegedly  arbitrary, 
capricious,  or  unwarranted  action  by 
official  inspection  personnel,  may  file 
with  the  Administrator  an  Informal  com¬ 
plaint.  Informal  complaints  may  be  the 
basis  for  informal  proceedings  specified 
in  §  26.2002. 

(b)  Form  and  contents.  An  informal 
complaint  may  be  made  by  telegi’aph,  by 
letter,  or  by  a  preliminary  statement  of 
facts,  setting  forth  the  essential  details 
of  the  transaction  complained  of.  So  far 
as  practicable,  every  such  Informal  com¬ 
plaint  should  state  such  of  the  following 
items  as  may  be  applicable: 

(1)  The  name  and  address  of  each 
person  and  of  his  agent,  if  any,  repre¬ 
senting  him  in  the  transaction  involved; 

(2)  Place  where  alleged  violation  or 
alleged  unwarranted  action  by  official 
inspection  personnel  occurred; 

(3)  Quantity  and  quality  of  the  grain 
Involved; 

(4)  Date  of  alleged  violation  or  alleged 
unwarranted  action; 

(5)  Amount  of  damages  claimed,  if 
any,  and  method  of  computation;  and 

(6)  Statement  of  other  material  facts. 
Including  terms  of  contract.  The  in- 
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formal  complaint  should,  so  far  as  prac¬ 
ticable,  be  accompanied  by  true  copies  of 
all  available  papers  relating  to  the  trans¬ 
action  complained  about,  including 
shipping  documents,  letters,  telegrams, 
invoices,  manifests,  accounts  sales,  and 
all  relevant  contracts  or  agreements. 

(c)  Investigation  and  disposition.  Upon 
receipt  of  all  the  Information  and  sup¬ 
porting  evidence  submitted  by  the  per¬ 
son  filing  the  informal  complaint,  the 
complaint  shall  be  referred  to  the  Direc¬ 
tor  who  shall  cause  such  investigation  to 
be  made  as,  in  his  opinion.  Is  justified  by 
the  facts.  If  such  investigation  discloses 
that  no  violation  of  the  Act,  or  of  the 
regulations  or  orders  Issued  pursuant 
thereto,  or  any  imwarranted  action  by 
official  inspection  personnel,  has  oc¬ 
curred,  the  matter  will  be  dropped  and 
the  person  filing  the  informal  complaint 
will  be  so  advised. 

(1)  If  the  statements  in  the  informal 
complaint  and  the  investigation  there¬ 
under  seem  to  warrant  such  action  and 
in  any  case,  except  one  of  wilfulness  or 
one  in  which  public  health.  Interest,  or 
safety  otherwise  requires,  prior  to  the 
institution  of  a  disciplinary  proceeding 
which  may  result  in  the  suspension  or 
revocation  of  a  license  or  designation, 
the  Director,  in  an  effort  to  effect  an 
amicable  or  informal  adjustment  of  the 
matter,  shall  give  written  notice  to  the 
person  complained  against  of  the  facts 
or  conduct  concerning  which  complaint 
is  made  and  shall  afford  such  person  an 
opportunity  within  a  reasonable  time 
fixed  by  the  Director  to  demonstrate  or 
achieve  compliance  with  the  applicable 
requirements  of  the  Act  and  regulations 
promtilgated  thereunder. 

(2)  If  the  procedure  described  in  this 
paragraph  fails  to  effect  an  amicable  or 
informal  adjustment  of  the  matter  and 
indicates  the  probability  of  a  violation  of 
the  Act  or  of  the  regulations,  or  orders 
issued  pursuant  to  the  Act,  §  §  26.2004 
through  26.2016  or  §§26.2028  through 
26.2046  of  Subpart  D  of  this  part  shall 
apply,  subject  to  the  scope  and  appli¬ 
cability  of  said  subi>arts. 

(d)  Status  of  person  filing.  The  per¬ 
son  filing  an  informal  complaint  shall 
not  be  a  party  to  any  disciplinary  pro¬ 
ceeding  which  may  be  Instituted  as  a 
result  of  the  Informal  complaint,  and 
such  person  shall  have  no  legal  status  In 
any  such  proceeding,  except  as  he  may 
be  subpenaed  as  a  witness  or  his  deposi¬ 
tion  taken  without  expense  to  him. 

§  26.2004  Notice  of  proposed  proceed¬ 
ing. 

Proceedings,  may  be  instituted  by  the 
Director,  acting  either  as  a  result  of  the 
informal  complaint  procediue  hereinbe¬ 
fore  provided  in  §  26.2003,  or  on  his  own 
motion.  The  Director  (hereinafter  some¬ 
times  referred  to  as  the  complainant) 
shall  transmit  to  respondent  a  written 
notice  (telegram  or  letter)  which  shall 
set  forth  briefly  the  nature  of  the  pro¬ 
posed  proceeding,  including  allegations 
of  fact  which  constitute  a  basis  for  the 
proceeding.  The  notice  shall  offer  re¬ 
spondent  the  opportunity  to  submit  a 
specific  written  statement  by  way  <rf 


answer  and  the  right  to  request  an  oral 
hearing  at  which  evidence  may  be  pre¬ 
sented  in  support  of  respondent’s  posi¬ 
tion)  and  shall  state  the  time  within 
which  answer  by  respondent  must  be 
made,  which  shall  not  be  less  than  20 
days  after  service  of  the  notice.  A  copy 
of  the  notice  shall  be  transmitted  to  the 
Administrator. 

§  26.2005  Amendments. 

At  any  time  prior  to  the  close  of  the 
hearing,  the  notice  of  the  proposed  pro¬ 
ceeding  may  be  amended;  but,  in  case 
of  an  amendment  adding  new  provisions, 
the  hearing  shall,  on  the  request  of  the 
respondent,  be  adjourned  for  a  period  not 
exceeding  20  days,  in  order  to  offer  the 
respondent  opportunity  to  file  an  answer 
thereto. 

§  26.2006  Answer. 

(a)  General.  The  respondent  shall  file 
an  answer  to  the  allegations  of  the  notice 
with  the  Director,  signed  by  the  respond¬ 
ent  or  his  attorney,  within  the  period  of 
time  for  answering  set  forth  in  the  notice. 

(b)  Contents.  The  answer  shall  (1) 
contain  a  concise  statement  of  the  facts 
which  constitute  the  grounds  of  defense, 
and  shall  specifically  admit,  deny,  or  ex¬ 
plain  each  of  the  facts  alleged  in  the 
notice  unless  the  respondent  is  without 
knowledge,  in  which  case,  the  answer 
shall  so  state;  (2)  state  that  the  respond¬ 
ent  admits  all  of  the  facts  alleged  in  the 
notice;  or  (3)  state  that  the  respondent 
admits  the  jurisdictional  allegations  of 
the  complaint  and  neither  admits  nor 
denies  the  remaining  allegations  and 
consents  to  the  issuance  of  a  specified 
order  without  further  procedure.  The 
answer  may,  in  addition,  request  an  oral 
hearing.  If  an  oral  hearing  is  not  ex¬ 
pressly  requested,  the  procedure  outlined 
in  §  26.2010(a)  shall  be  foUowed. 

(c)  Failure  to  file.  Failure  to  file  an 
answer  to  or  plead  specifically  to  any 
allegation  of  fact  in  the  notice  shall  con¬ 
stitute  an  admission  of  such  allegation. 

§  26.2007  Motions  and  requests. 

(a)  General.  All  motions  and  requests 
shall  be  filed  with  the  Administrator,  ex¬ 
cept  that  if  oral  hearing  has  been  re¬ 
quested  by  respondent,  such  motions  and 
requests  shall  be  filed  with  the  Hearing 
Cleric,  unless  made  during  the  course  of 
an  oral  hearing,  in  which  case,  they  may 
be  stated  orally  and  made  a  part  of  the 
transcript.  The  Administrator  shall  rule 
upon  all  motions  and  requests  filed,  ex¬ 
cept  that  if  oral  hearing  has  been  re¬ 
quested  by  respondent,  the  Hearing 
Officer  is  authorized  to  rule  upon  all  mo¬ 
tions  and  requests  filed  or  made  prior  to 
the  filing  of  his  report  as  hereinafter 
provided,  except  motions  to  dismiss. 

(b)  Motions  entertained.  Any  motion 
will  be  entertained  except  a  motion  to 
dismiss  on  the  pleadings. 

(c)  Contents.  All  written  motions  shall 
state  the  particular  order,  ruling,  or  ac¬ 
tion  desired  and  the  groimds  therefor. 

■  (d)  Answers  to  motions.  Within  15 
days  after  service  of  any  written  motion, 
or  within  any  longer  period  fixed  by  the 
Administrator  or  Hearing  Officer,  the 
opposing  party  shall  file  an  answer  to 


the  motion  or  shall  be  deemed  to  have  no 
objection  to  the  granting  of  the  relief 
asked  for  in  the  motion.  Unless  permitted 
by  the  Administrator  or  Hearing  Officer, 
the  moving  party  shall  have  no  right  to 
reply  to  the  answer. 

§  26.2008  Consent  orders. 

At  any  time  after  the  institution  of  a 
proceeding,  the  respondent  may  file  an  ' 
answer  consenting  to  an  order.  Such  an 
answer  shall  contain  an  admission  of  all 
jurisdictional  facts,  an  express  waiver 
of  further  procedural  stepw,  and  the  order 
consented  to  by  the  respondent.  Within 
10  days  after  service  of  such  an  answer, 
the  complainant  shall  file  its  recom¬ 
mendation.  The  Administrator  may,  in 
his  discretion,  enter  the  order  consented 
to  by  the  respondent,  which  shall  have 
the  same  force  and  effect  as  other  orders 
issued  hereunder. 

§  26.2009  Procedure  upon  admission 
of  facts. 

(a)  General.  The  admission,  in  the  an¬ 
swer  or  by  failure  to  file  an  answer,  of  all 
the  material  allegations  of  fact  contained 
in  the  notice  shall  constitute  a  waiver 
of  oral  hearing.  Upon  such  admission  of 
facts,  the  Administrator,  without  further 
investigation  or  hearing,  shall  issue  a 
tentative  decision  and  order,  in  which  he 
shall  adopt  as  his  tentative  findings  of 
fact  the  material  facts  alleged  in  the 
notice.  The  tentative  decision  and  order 
shall  be  served  upon  the  respondent  and 
the  Director. 

(b)  Exceptions.  Hie  parties  shall  be 
given  a  period  of  not  less  than  10  days  in 
which  to  file  with  the  Administrator  ex¬ 
ceptions  to  the  tentative  order  and  briefs 
in  support  thereof. 

(c)  Final  order.  Within  a  reascmable 
time  after  the  expiration  of  the  period 
for  filing  exceptions  and  briefs,  the  Ad¬ 
ministrator  shall  issue  and  cause  to  be 
served  upon  the  parties  his  final  decision 
and  order,  including  his  ruling  on  any 
exceptions  received  from  the  parties. 

§  26.2010  Procedure  upon  failure  to 
request  an  oral  hearing  or  upon  ex¬ 
press  waiver  of  an  oral  hearing. 

(a)  General.  Failure  to  request  an  oral 
hearing  within  the  time  allowed  for  the 
filing  of  the  answer  shall  constitute  a 
waiver  of  such  hearing.  Upon  such  fail- 
rire  to  request  an  oral  hearing  or  upon 
express  waiver  of  such  hearing  by  re¬ 
spondent,  the  parties  shall  have  a  period 
of  20  days  from  the  final  date  for  filing 
the  answer  In  which  to  file  with  the  Ad¬ 
ministrator  sworn  statements  or  affi¬ 
davits  in  support  of  their  respective  posi¬ 
tions.  Within  a  reasonable  time  there¬ 
after,  the  Administrator  shall  issue  and 
cause  to  be  served  upon  the  parties  a 
tentative  decision  and  order. 

(b)  Exceptions.  The  parties  shall  be 
given  a  period  of  20  da3rs  In  which  to 
file  with  the  Administrator  exceptions 
to  the  tentative  order  and  briefs  In  sup¬ 
port  thereof. 

(c)  Final  order.  Within  a  reasonable 
time  after  the  expiration  of  the  period 
for  filing  exceptions  and  briefs,  the  Ad¬ 
ministrator  shall  issue  and  cause  to  be 
served  upon  the  parties  his  final  decision 
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and  order,  Including  his  ruling  on  any 
exceptions  received  fnnn  the  parties. 

§  26.2011  Procedure  upon  request  for 

an  oral  hearing. 

(a)  Assignment  of  dockei  number.  H 
respondent  requests  an  oral  hearing,  a 
copy  of  the  notice  and  answering  state¬ 
ment  ot  respondent  shall  be  filed  with 
the  Hearing  Clerk  who  shall  assign  the 
matter  a  docket  number  and  notify  the 
Administrator. 

(b)  Time  and  place  of  hearing.  The 
Hearing  OflBcer,  after  carefiil  considera¬ 
tion  of  the  convenience  of  the  parties, 
shall  set  a  time  and  place  of  hearing  and 
shall  file  with  the  Hearing  Clerk  a  notice 
stating  the  time  and  place  of  hearing 
which  shall  be  served  upon  the  parties. 

If  any  change  in  the  time  or  place  of  the 
hearing  is  made,  the  Hearing  Officer 
shall  file  with  the  Hearing  Clerk  a  notice 
of  such  change,  which  notice  shall  be 
served  upon  the  parties,  unless  it  is  made 
dmlng  the  course  of  an  oral  hearing  and 
made  a  part  of  the  transcript. 

(c)  Appearances.  The  parties  may  ap¬ 
pear  in  person  or  by  counsel  or  other 
representative.  Persons  who  appear  as 
counsel  (m:  in  a  representative  capacity 
for  a  respondent  must  conform  to  the 
standards  of  ethical  conduct  required 
of  practitioners  before  the  courts  of  the 
United  States. 

(d)  Failure  to  appear.  If  any  party 
to  a  proceeding,  after  being  duly  noti¬ 
fied.  fails  to  appear  at  the  hearing,  he 
shall  be  deemed  to  have  waived  the  right 
to  an  (»:al  hearing  in  the  proceeding.  In 
the  event  that  a  party  £qH>ears  at  the 
iiearing  and  no  party  appears  for  the 
opposing  side,  the  party  who  is  present 
shall  have  an  election  whether  to  pre¬ 
sent  his  evidence,  in  whole  or  in  part,  in 
the  form  of  affidavits  or  by  oral  testi¬ 
mony  before  the  Hearing  Officer.  Fail¬ 
ure  to  appear  at  a  hearing  shall  not  be 
deemed  to  be  a  waiver  of  the  right  to  be 
served  with  a  copy  of  the  Hearing  Offi¬ 
cer’s  r^x)rt  and  to  file  exceptions  as 
hereinafter  provided. 

(e)  Order  of  proceeding.  Except  as 
may  be  determined  otherwise  by  the 
Hearing  Officer,  the  moving  party  shall 
proceed  first  at  the  hearing. 

(f)  Evidence. — (1)  General.  The  testi¬ 
mony  of  witnesses  at  a  hearing  shall  be 
ia>on  oath  or  affirmation  and  subject  to 
cross-examination.  Any  witnesses  may, 
in  the  discretion  of  the  Hearing  Office, 
be  examined  separately  and  apart  from 
all  other  witnesses  except  those  who 
may  be  parties  to  the  proceeding.  The 
Hearing  Officer  shall  exclude.  Insofar  as 
practicable,  evidence  which  is  immate¬ 
rial,  irrelevant,  or  unduly  repetitious,  or 
which  is  not  of  the  sort  up<m  \^ch  re¬ 
sponsible  persons  are  accustomed  to 
rely. 

(2)  Objections.  If  a  party  objects  to 
the  admissicm  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion,  he  shall  state  briefiy  the  grounds 
for  such  objection,  whereupon  an  auto¬ 
matic  exception  will  f(dlow  if  the  objec¬ 
tion  is  overruled  by  the  Hearing  Cffilcer. 
The  transcript  shall  not  Include  argu¬ 


ment  or  debate  theremi  except  as  ordered 
by  the  Hearing  Officer.  The  ruling  of 
the  Hearing  Officer  <m  any  objectloa 
shall  be  a  part  ot  the  h'anscript.  Only 
objections  made  before  the  Hearing  Of¬ 
ficer  may  subsequently  be  relied  upon  in 
the  proceeding. 

(3)  Records  of  the  Department.  A  true 
copy  of  every  written  entry  in  the  records 
of  the  Department,  made  by  an  officer 
or  employee  thereof  in  the  course  of  his 
official  duty  and  relevant  and  material  to 
the  issues  involved  in  the  hearing,  shall 
be  admissible  as  prima  facie  evidence  of 
the  facts  stated  therein,  without  the 
production  of  such  officer  or  employee. 

(4)  Exhibits.  Except  where  the  Hear¬ 
ing  Officer  finds  that  the  fiunishlng  of 
copies  is  impracticable,  a  copy  of  each 
e^iibit,  in  addition  to  the  original,  shall 
be  filed  with  the  Hearing  Officer,  for  the 
use  of  each  other  party  to  the  proceed¬ 
ing. 

(5)  Official  notice.  Official  notice  may 
be  taken  of  such  matters  as  are  judi¬ 
cially  noticed  by  the  comts  of  the  United 
States  and  of  any  other  matter  of  tech¬ 
nical  or  scienti^  fact  of  established 
character:  Provided,  That  the  parties 
shall  be  given  adequate  notice,  aX  the 
hearing  or  by  reference  in  the  Hearing 
Officer’s  report  or  otherwise,  ot  matters 
so  noticed,  and  shall  be  given  adequate 
opportunity  to  show  that  such  facts  are 
erroneously  noticed. 

(6)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  the  objecting  party 
may  rebut.  The  offer  of  proof  and  rdtmt- 
tal  shall  be  included  in  the  transcript. 
The  offer  of  proof  and  rebuttal  shall  con¬ 
sist  of  a  brief  statement  describing  the 
evidence  to  be  offered  or  stating  why  it 
should  not  be  admitted  into  evidence. 
If  the  evidence  consists  of  a  brief  oral 
statement  or  an  exhibit,  it  shall  be  In¬ 
serted  into  the  transcript  in  toto.  In  such 
event,  it  shall  be  considered  a  part  of  the 
transcript  if  the  Administrator  decides 
that  the  Hearing  Officer’s  ruling  In  ex¬ 
cluding  the  evidence  was  errcttieous,  ’The 
Hearing  Officer  shall  not  allow  the  in¬ 
sertion  of  such  evidence  in  toto  if  the 
taking  of  such  evidence  will  consume  a 
considerable  length  of  time  at  the  hear¬ 
ing.  In  the  latter  event,  if  the  Adminis¬ 
trator  decides  that  the  Hearing  Officer’s 
ruling  in  excluding  the  evidence  was 
erroneous,  the  hearing  shall  be  reopened 
to  permit  the  taking  of  such  evidence. 

(g)  Filing  the  transcript  of  evidence. 
(1)  At  such  time  as  the  Hearing  Officer 
may  specify,  but  not  later  tiian  the 
time  fixed  for  filing  proposed  findings  ol 
fact,  conclusions  and  order,  or  briefs,  as 
the  case  may  be,  the  parties  may  file 
with  the  Heaitog  Officer  proposed  correc¬ 
tions  to  the  transcript. 

(2)  As  soon  as  practicable  after,  the 
filing  of  proposed  findings  of  fact,  con¬ 
clusions  and  orders,  or  briefs,  as  the  case 
may  be,  the  Hearing  Officer  shall  file 
with  the  Hearing  Clerk  his  certificate  in¬ 
dicating  any  cc^rections  to  be  made  in 
the  transcript,  and  stating  that,  to  the 
best  of  his  knowledge  and  belief,  the 
transcript,  as  corrected,  is  a  true,  correct. 


and  conudete  transcript  the  testimony 
gtvm  at  the  hearing,  and  that  the  ex¬ 
hibits  are  all  the  exhibits  properly  a  part 
of  the  hearing  record.  The  original  of 
such  certificate  shall  be  attached  to  the 
original  transcript  and  a  copy  of  such 
certificate  shall  be  served  upon  each  of 
the  parties  by  the  Hearing  Clerk  who 
shall  also  enter  onto  the  transcript 
(without  obsciudng  the  text)  any  correc¬ 
tion  noted  in  the  certification. 

(h)  Transcripts.  Parties  to  the  pro¬ 
ceeding  who  desire  a  copy  of  the  tran¬ 
script  of  the  hearing  may  ifiace  orders 
{it  the  hearing  with  the  reporter  who  will 
furnish  and  d^ver  such  copies  directly 
to  the  purchaser  upon  paymmit  therefor 
at  the  rate  per  page  provided  by  the 
contract  between  the  reports  and  the 
Department  for  such  r^pOTtlng  service. 

(i)  Proposed  findings  of  fact,  conclu¬ 
sions,  and  order.  Within  such  time  as  the 
Hearing  C^Ocer  may  prescribe,  each  party 
may  file  with  the  Hearing  Cl^k  proposed 
findings  of  fact  and  conclusions,  and  a 
brief  in  sui^x>rt  thereof.  A  copy  of  each 
such  document  filed  by  a  party  shall  be 
served  upon  the  other  party  by  the  Hear¬ 
ing  Clerk. 

(J)  Hearina  Officer’s  report.  The  Bear¬ 
ing  Officer,  within  a  reascmable  time 
after  the  filing  of  the  proposed  fintUrys 
ot  fact  and  concltsions.  diall  prepare 
and  shall  file  with  the  Hearing  Cfie^  a 
report  containing  his  recommended  find¬ 
ings  of  fact  and  conclusions,  bat  no 
recommended  order.  A  copy  of  such  re¬ 
port  shall  be  served  by  the  Hearing  Cfferk 
uprni  each  at  the  pcurties. 

<k)  Exceptions:  proposed  orders:  ob¬ 
jections.  Ihe  complainant,  within  20 
days,  and  the  respondent  within  30  days, 
after  service  of  the  Hearing  Officer’s  re¬ 
port,  may  take  exc^lon  to  any  matt» 
set  out  In  such  rep<^  and  In  such  case 
Shan  file  exceptlcms  in  writing  with  the 
Hearing  Cleric,  referring  to  the  rdevant 
pages  of  the  transcript,  and  suggesting 
corrected  findings  of  fact  and  conclu¬ 
sions.  Comidalnant  and  respondent, 
within  such  periods  of  time,  shall  file 
their  proposed  orders,  whether  or  not  ex- 
ceptkxis  are  filed.  l?(^thin  the  same 
periods  of  time,  each  party  shall  file  with 
the  Hearing  Cfieric  a  bri^  statement,  in 
writing,  concerning  each  of  the  objec¬ 
tions  taken  to  the  action  of  the  Hear¬ 
ing  Officer  at  the  hearing,  as  set  out  in 
126.2011(f)(2),  upon  which  the  party 
wishes  to  rei^,  referring  where  relevant, 
to  the  pages  of  the  transcript.  A  party, 
if  he  files  exceptions  or  a  statement  of 
objections,  may  file  a  brief  In  support 
of  his  exceptions  or  obJectl<ms. 

(1)  Final  order.  Within  a  reasonable 
time  after  the  expiration  of  the  period 
for  filing  exceptions,  proposed  orders,  and 
objections,  the  Administrator  shall  Is¬ 
sue  and  cause  to  be  served  upon  the  par¬ 
ties  his  final  decision  and  order.  Includ¬ 
ing  his  ruling  on  any  exceptions  or  ob¬ 
jections  filed  by  the  parties. 

§  26.2012  Hearing  Officers. 

(a)  Conduct.  The  Hearing  Officer  shall 
ccmduct  the  proceeding  in  a  fair  and  bn- 
partlal  manner. 

(b)  Powers.  The  Hearing  Office  shall 
have  the  power  to: 
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(1)  Rule  upon  motlims  and  requests; 

(2)  Bet  the  time  and  place  of  hearing, 
adjourn  the  hearing  fixun  time  to  time, 
and  change  the  time  and  place  of  hear¬ 
ing; 

(3)  Administer  oaths  and  affirmations 
and  receive  affidavits; 

(4)  Examine  witnesses; 

(5)  Admit  or  exclude  evidence; 

(6)  Hear  oral  argument  on  facts  or 
law;  and 

(7)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  for  the  efficient,  fair, 
and  impartial  conduct  of  the  proceeding. 

(c)  Who  may  act  in  the  absence  of  the 
Hearing  Officer.  In  the  case  of  the  ab¬ 
sence  of  the  Hearing  Officer  or  his  in¬ 
ability  to  act,  the  powers  and  duties  to  be 
performed  by  him  under  this  part  In  con¬ 
nection  with  a  proceeding  assigned  to 
him  may,  without  abatement  of  the  pro¬ 
ceeding  unless  otherwise  directed  by  the 
Administrator,  be  assigned  to  any  other 
Hearing  Officer. 

§  26.2013  Filing;  number  of  copies. 

Except  as  is  provided  otherwise  by  the 
rules  in  this  subpart,  all  documents  or 
papers  required  or  authorized  to  be  filed 
shall  be  filed  in  triplicate:  Provided, 
That,  where  there  are  more  than  two 
parties  to  the  proceeding,  a  sufficient 
number  of  copies  shall  be  filed  so  as  to 
provide  copies  for  service  upon  all  the 
parties  to  the  proceeding. 

§  26.2014  Ser>  ice ;  proof  of  service. 

(a)  Copies  of  all  documents  or  papers 
required  or  authorized  by  the  rffies  in  the 
subpart  to  be  served  on  any  party  to  a 
proceeding  shall  be  served  by  the  Hear¬ 
ing  Officer,  Hearing  Clerk,  Administrator, 
or  by  some  other  employee  of  the  U.S. 
Department  of  Agriculture.  Except  as  Is 
provided  otherwise  by  the  rules  in  tills 
subpart,  service  shall  be  made  either  (1) 
by  delivering  a  copy  of  the  document  or 
paper  to  the  individual  to  be  served  or 
to  a  member  of  the  partnership  to  be 
served  or  to  the  president,  secretary,  or 
other  executive  officer  or  any  director  of 
the  corporation,  organization,  or  associa¬ 
tion  to  be  served,  or  to  the  attorney,  or 
agent  of  record  of  such  Individual,  part¬ 
nership,  corporation,  organization  or 
association;  (2)  by  leaving  a  copy  of 
the  document  or  paper  at  the  principal 
office  or  place  of  business  of  such  individ¬ 
ual,  partnership,  corporation,  organiza¬ 
tion,  or  association  or  of  his  or  its  attor¬ 
ney  or  agent  of  record;  (3)  by  registering 
or  certifying  and  mailing  a  copy  of  the 
document  or  paper,  addressed  to  such 
individual,  partnership,  corporation,  or¬ 
ganization,  or  association,  or  to  his  or 
its  attorney  or  agent  of  record,  at  his  or 
its  last  known  principal  office  or  place  of 
business. 

(b)  Proof  of  service  hereimder  shall 
be  made  by  the  affidavit  of  the  person 
who  actually  made  the  service:  Provided, 
That  if  the  service  be  made  by  registered 
or  certified  mail,  as  outlined  in  para¬ 
graph  (a)  (3)  of  this  section,  proof  of 
service  shall  be  made  by  the  return  post- 
office  receipt,  except  that,  if  the  regis¬ 
tered  or  certified  matter  is  returned  im- 


delivered  for  any  reason,  proof  of  serv¬ 
ice  may  be  made  by  the  ce^ficate  of  the 
person  who  thereafter  mailed  the  same 
matter  by  regular  mail.  The  affidavit, 
certificate,  or  post-c^ce  receipt  contem¬ 
plated  herein  shall  be  filed  with  the 
Hearing  Clei^. 

§  26.2015  Computation  of  time. 

Saturdays,  Stmdays,  and  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  the  filing  of  any  document  or 
paper:  Provided,  That,  when  such  time 
expires  on  a  Saturday,  Sunday,  or  legal 
holiday  (Federal  or  State),  such  period 
shall  be  extended  to  Include  the  next  fol¬ 
lowing  business  day. 

§  26.2016  Extensions  of  time. 

The  time  for  filing  any  document  or 
paper  required  or  authorized  by  the  rules 
in  this  subpart  to  be  filed  may  be  ex¬ 
tended  by  the  Administrator  or  tiie  Hear¬ 
ing  Officer  (after  an  oral  hearing  has 
been  requested  and  before  the  Hearing 
Officer’s  report  is  filed),  if  request  for 
such  extension  of  time  is  made  prior  to  or 
on  the  final  date  allowed  for  such  filing, 
and  if  in  the  judgment  of  the  Adminis¬ 
trator  or  Hearing  Officer,  as  the  case  may 
be,  after  notice  to  and  consideration  of 
the  views  of  the  other  party,  when  prac¬ 
ticable,  there  is  good  reason  for  the 
extension. 

9.  Subpart  D  of  this  part  would  be 
amended  to  read  as  follows: 

Subpart  D — Rulas  of  Practica  Qoveming  Formal 
Proceodings 

Sec. 

26^2025  Meaning  of  words. 

26.2026  Scope  and  applicability  of  this  Sub¬ 

part. 

26.2027  Docket  number. 

26.2028  Formal  complaint. 

26.2029  Answer. 

26.2030  Consent  orders. 

26.2031  Judges. 

26.2032  Prebearing  conferences. 

26.2033  Motions  and  requests. 

26.2034  Procedure  upon  failure  to  request 

oral  bearing  or  waiver  of  oral 
bearing. 

26.2035  Procedure  upon  admission  of  facts. 

26.2036  Procedure  upon  request  for  an  oral 

bearing. 

26.2037  Depositions. 

26.2038  Subpenas. 

26.2039  Fees  of  witnesses. 

26.2040  Argiunent  befOTe  the  Secretary. 

26.2041  Ex  parte  discussion. 

26.2042  Petitions  for  reopening  bearing;  for 

rehearing  or  reargument  of  pro¬ 
ceeding;  or  for  reconsiderations  of 
order. 

26.2043  Filing  documents. 

26.2044  Service. 

26.2045  Computation  of  time. 

26.2046  Extension  of  time. 

Subpart  D — Rules  of  Practice  Governing 
Formal  Proceedings 

§  26.2025  Meaning  of  words. 

(a)  Construction  of  words.  Words  used 
In  the  singular  form  in  this  Subpart  shall 
be  deemed  to  Import  the  plural,  and  vice 
versa,  as  the  case  may  be. 

(b)  Definitions.  For  the  purposes  of 
§§  26.2026  through  26.2046,  unless  the 
context  requires  otherwise,  the  follow¬ 
ing  terms  shall  be  construed,  respectively, 
to  have  the  following  meanings : 


(1)  Act.  The  U.S.  Grain  Standards 
Act,  as  amended  August  15, 1968  (Pub.  Ii. 
90^87,  82  Stat.  761,  7  U.S.C.  71,  74-79, 
84-87, 87a-87h) . 

(2)  Complainant.  The  party  upon 
whose  (XHnplaint  the  proceeding  is  in¬ 
stituted. 

(3)  Complaint.  Any  formal  or  infor¬ 
mal  cconplalnt  by  rtrtue  of  whi<di  a 
proceeding  under  the  Act  is  Instituted. 

(4)  Decision  and  order.  The  initial  de¬ 
cision  of  the  Administrative  Law  Judge 
if  not  appealed,  or  the  Secretary’s  deci¬ 
sion  on  appeal. 

(5)  Director.  The  Director  ‘of  the 
Grain  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
or  any  officer  or  employee  of  the  Depart¬ 
ment  to  whom  authority  Is  delegated  to 
act  In  his  stead. 

(6)  Disciplinary  proceeding.  Any  pro¬ 
ceeding  arising  under  the  Act  wherein 
the  respondent  is  afforded  an  opportunity 
for  a  hearing  because  of  a  violation  of 
the  Act  or  regulations  Issued  thereunder. 

(7)  Hearing.  That  part  of  a  proceeding 
which  involves  the  submission  of  evidence 
and  means  either  an  oral  or  a  written 
hearing. 

(8)  Hearing  Cleric.  The  Hearing  Clerk, 
U.S.  Department  of  Agriculture,  Wash¬ 
ington,  D.C. 20250. 

(9)  Judge.  An  Administrative  Law 
Judge  in  the  Office  of  the  Administrative 
Law  Judges,  U.S.  Department  of  Agri¬ 
culture. 

(10)  Judge’s  Initial  Decision.  The  ini¬ 
tial  decision  of  the  Administrative  Law 
Judge,  including  the  Judge’s  (1)  findings 
of  facts  and  conclusions  with  respect  to 
all  material  Issues  of  fact,  law,  or  discre¬ 
tion,  as  well  as  the  reasons  or  l^ls  there¬ 
for;  (il)  order;  and  (lii)  ruling  on  find¬ 
ings,  conclusions,  and  orders  submitted 
by  the  parties. 

(11)  Respondent.  The  party  proceeded 
against. 

(12)  Secrefori/.  The  Secretary  of  Agri¬ 
culture  of  the  United  States,  or  any 
officer  or  employee  of  the  U.S.  Depart¬ 
ment  of  Agriculture  to  whom  authority 
has  heretofore  been  delegated,  or  to 
whom  authority  may  hereafter  be  dele¬ 
gated,  to  act  in  his  stead,  including  the 
Judicial  Officer. 

§  26.2026  Scope  and  applicability  of 
this  subpart. 

(a)  The  rules  of  practice  in  §|  26.2026 
through  26.2046  are  for  use  in  formal 
proceedings  for  (1)  refusing  official  in¬ 
spection;  (2)  suspension  or  revocation  of 
a  license;  (3)  suspension  or  revocation 
of  a  designation  to  operate  as  an  official 
inspection  agency;  and  (4)  dismissal  of 
an  application  for  a  renewal  of  a  license : 
or  for  the  return  of  a  license  which  has 
been  suspended:  Provided,  That  the  re¬ 
spondent  requests  that  such  proceeding 
be  subject  to  the  administrative  proce¬ 
dure  provisions  in  sections  554,  556,  and 
557  of  title  5,  United  States  Code.  If  such 
a  request  is  not  made,  the  rules  of  prac¬ 
tice  in  Subpart  C  of  this  part  shall  apply. 

(b)  The  rules  of  prsuitice  do  not  in¬ 
clude  procedures  for  (1)  dismissal  of  re¬ 
quests  for  Inspection  services;  (2)  con¬ 
ditional  withholding  of  Inspection  serv¬ 
ice  under  which  is  provided  S  26.11  of 
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Subpaxt  A  of  this  part;  (3)  complaints 
filed  by  ag^cles  or  persons  a^irleved 
by  an  application  action  under  $26^8 
of  Subpart  A  of  this  part  and  an  assign¬ 
ment  action  imder  9  26.99  of  Subpart  A 
of  this  part;  other  than  suspension  or 
revocation  of  a  desigriatlon  to  operate  as 
an  official  Inspection  agency;  (4)  Inform 
mal  complaints  imder  9  26.127  of  Sub¬ 
part  A  of  this  part 

§  26.2027  Docket  number. 

Each  proceeding.  Immediately  follow¬ 
ing  its  institution,  shall  be  assigned  a 
docket  number  by  the  Hearing  Clerk, 
and  thereafter  the  proceeding  shall  be 
referred  to  by  such  number. 

§  26.2028  Formal  complaint. 

(a)  Filing  and  service.  If  the  Director 
has  reason  to  b^eve  that  a  proceeding 
Is  warranted  under  sections  9  or  10  of  the 
Act  or  99  26.10,  26.77,  26.89,  26.101(b), 
and  26.118  Issued  or  promule^ted  there- 
imder,  a  complaint  may  be  filed  with  the 
Hearing  Clerk,  a  copy  of  which  shall  be 
served  upon  each  respondent  as  provided 
in  9  26.2044. 

(b)  Contents.  The  ccunplaint  shall  set 
forth  briefly  the  nature  the  proposed 
proceeding,  including  allegations  of  fact 
which  constitute  a  basis  for  the  proceed¬ 
ing. 

(c)  Amendments.  At  any  time  prior  to 
the  close  of  the  hearing,  the  complaint 
may  be  amended;  but,  in  case  of  an 
amendment  adding  new  provisions,  the 
hearing  shall,  on  the  request  of  the  re¬ 
spondent,  be  adjourned  for  a  period  not 
exceeding  20  days,  in  order  to  offer  the 
respondent  an  opportunity  to  file  an  an¬ 
swer  thereto. 

§  26.2029  Aaswer. 

(a)  Filing  and  service.  The  respond¬ 
ent  shall  file,  within  20  days  after  serv¬ 
ice  at  the  complaint  upon  the  respond¬ 
ent,  an  answer  to  the  allegations  of  the 
ccanplaint,  with  the  Hearing  Cleik, 
signed  by  the  respcmdent  or  his  attor¬ 
ney. 

(b)  ConfcTtfs.  Theanswershall: 

(1)  Contain  a  concise  statement  of 
the  facts  which  constitute  the  grounds 
of  defense,  and  shall  i^;>eciflcally  admit, 
deny,  or  exirfaiin  each  of  tiie  allegations 
of  the  ccxnplalnt,  unless  the  respondent 
is  without  knowledge,  in  which  case  the 
answer  shall  so  state; 

(2)  State  that  the  respondent  ad¬ 
mits  all  of  the  facts  alleged  in  the  com¬ 
plaint;  or 

(3)  State  that  the  respondent  admits 
the  Jurisdictional  allegations  of  the  com¬ 
plaint  and  neither  admits  nor  denies  the 
remaining  allegations  and  consents  to  the 
issuance  of  a  specified  order  without  fur¬ 
ther  procedure.  The  answer  may,  in  ad¬ 
dition.  request  an  oral  hearing.  If  an  oral 
hearing  is  not  expressly  requested,  the 
procedure  outlined  in  9  26.2034  shall  be 
followed. 

(c)  Failure  to  file.  Failure  to  file  an 
answer  to,  or  plead  specifically  to,  any  al¬ 
legation  of  the  comidalnt  shall  constitute 
an  admission  of  such  allegation. 


§  26.2030  Consent  orders. 

At  any  time  aft^  the  Institution  of  a 
proceeding,  the  respondent  may  file  an 
answer  or  amended  answer  consenting  to 
an  order  as  set  forth  in  9  26.2029(b)  (3). 
Within  IS  days  after  service  of  such  an 
answer,  the  complainant  shall  file  its 
reoanmendations.  If  the  complainant 
recommends  that  the  order  consented  to 
by  respondent  be  Issued,  the  Judge  may, 
in  his  discretion,  enter  such  order  which 
shall  have  the  same  force  and  effect  as 
other  orders  issued  hereunder  and 
be  served  upon  the  parties  In  the  man¬ 
ner  provided  in  9  26.2044. 

§  26.2031  Judges. 

(a)  Assignment.  No  Judge  shall  serve 
in  any  proceeding  if  he:  (1)  Has  any 
pecuniary  Interest  In  any  matter  or  busi¬ 
ness  Involved  In  the  proceeding;  (2)  Is 
related  within  the  third  degree  by  blood 
or  marriage  to  any  party  to  the  proceed¬ 
ing;  or  (3)  has  participated  in  the  in¬ 
vestigation  preceding  the  Institution  of 
the  proceeding  or  in  the  determination 
that  it  should  be  instituted  or  in  the 
preparatlcm  of  the  complaint  or  in  the 
development  of  the  evidence  to  be  Intro¬ 
duced  therein. 

(b)  DisQualiflcation.  (1)  Any  party 
may,  by  motion  made  to  the  Judge,  re¬ 
quest  that  the  Judge  disqualify  himspif 
and  withdraw  from  the  proceeding.  The 
Judge  may  then  either  rule  ux>on  or 
certify  the  motion  to  the  Secretary,  but 
not  both. 

(2)  A  Judge  shall  withdraw  from  any 
proceeding  In  which  he  deems  himspif 
disqualified  for  any  reason. 

(c)  Conduct.  The  Judge  shall  conduct 
the  proceeding  In  a  fair  and  Iwartlal 
manner,  and  except  to  the  extent  re¬ 
quired  for  the  disposition  of  ex  parte 
matters  as  authorized  by  law,  he  sha.ii 
not  consult  any  person  or  party  on  any 
fact  in  issue  unless  upon  notice  and  op¬ 
portunity  for  all  parties  to  participate. 

(d)  Powers.  Subject  to  review  by  the 
Secretary  as  provided  elsewhere  In  this 
part,  the  Judge,  in  any  proceeding  as¬ 
signed  to  him,  ^an  have  power  to: 

(1)  Rule  upon  motions  and  requests; 

(2)  Set  the  time  and  place  of  hearing, 
adjourn  the  hearing  from  time  to  time, 
and  change  the  time  and  place  of 
hearing; 

(3)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(4)  Issue  subpenas  requiring  the  at¬ 
tendance  and  tesltmony  of  witnesses  and 
the  production  of  books,  contracts,  pa¬ 
pers,  and  other  documentary  evidence; 

(5)  Summon  and  examine  witnesses 
and  receive  evidence; 

(6)  Take  or  order  the  taking  of 
depositions: 

(7)  Admit  or  exclude  evidence; 

(8)  Hear  oral  argument  on  facts  or 
law;  and 

(9)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  for  the  efficient,  fair, 
and  Impartial  conduct  of  the  proceeding. 

(e)  Who  may  act  in  the  absence  of 
the  Judge,  m  case  of  the  absence  of  the 


Judge  or  his  inability  to  act,  the  powers 
and  duties  to  be  perfmmed  by  him  under 
this  part  in  connection  with  a  proceeding 
assigned  to  him  may.  without  abatement 
of  the  proceeding  unless  otherwise  di¬ 
rected  by  the  Secretary,  be  assigned  to 
any  otho:  Judge. 

§  26.2032  Prehearing  conferences. 

In  any  proceeding  in  which  it  appears 
that  such  procedure  will  expedite  the 
proceeding,  the  Judge  may  request  the 
parties  or  their  counsel  to  appear  at  a 
conference  befure  him  to  consider:  (a) 
The  simplification  of  Issues;  (b)  the 
necessity  or  desirability  of  amendments 
to  pleadings;  (c)  the  possibility  of  ob¬ 
taining  stipulations  of  fact  and  of  docu¬ 
ments  which  win  avoid  unnecessary 
proof;  (d)  the  limitation  of  the  number 
of  experts  or  other  witnesses;  and  (e) 
such  other  matters  as  may  expedite  and 
aid  In  the  disposition  of  the  proceeding. 
No  transcript  of  such  conference  shall 
be  made,  but  the  Judge  shaU  prepare  and 
file  for  the  record  a  written  summary  of 
the  actimi  taken  at  the  conference, 
which  Shan  Incorporate  any  written  stip¬ 
ulations  or  agreements  made  by  the  par¬ 
ties  at  the  ccmferoice  or  as  a  result  of 
the  conference.  If  the  circumstances  are 
such  that  a  conference  is  impracticable, 
the  Judge  may  request  the  parties  to 
correspond  with  him  foe  the  purpose  of 
accomplishing  any  of  the  objects  set 
forth  In  this  section.  The  Judge  EdiaU 
forward  copies  of  letters  and  docummts 
to  the  parties  as  the  circumstances  re- 
(pilre.  Correspondence  in  such  negotia¬ 
tions  shall  n^  be  a  peurt  cA  the  record, 
btrt  the  Judge  shall  submit  a  written 
summary  for  the  record  if  any  aetkm  is 
.taken. 

§  26.2033  Motions  and  requests. 

(a)  General.  All  motions  and  requests 
shall  be  filed  with  tiie  Hearing  Clerk, 
unless  made  during  the  course  of  an  oral 
hearing,  in  which  case  they  may  be  stated 
orally  and  made  a  part  of  the  trane- 
script.  The  Judge  la  authorized  to  rule 
upcm  all  motkms  and  requests  filed  or 
made  luior  to  the  filing  ot  his  Initial 
Declskm  with  the  Hearing  Clerk  as  here¬ 
inafter  provided.  The  Secretary  will  rule 
upon  all  motions  and  requests  filed  after 
that  time. 

(b)  Motions  entertained.  Any  motion 
will  be  entertained,  exc^  a  motion  to 
di.«ani<M  a  complaint  on  the  pleadings. 
AH  motions  and  requests  concerning  the 
sufficiency  of  the  complaint  must  be 
made  within  the  time  allowed  for  filing 
an  answer. 

(c)  Contents.  All  written  motions  and 
requests  shall  state  the  particular  order, 
ruling,  or  action  desired  and  the  grounds 
therefor. 

(d)  ATiswers  to  motions  and  requests. 
Within  15  days  after  service  of  any  writ¬ 
ten  motion  or  request,  or  within  any 
longer  period  fixed  by  the  Secretary  or 
Judge,  the  opposing  party  shall  file  an 
answer  to  the  motion  or  request  or  shall 
be  deemed  to  have  no  objection  to  the 
granting  of  the  relief  asked  for  in  the 
motion  or  request.  Ihiless  perndtted  by 
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the  Secretai-y  or  Judge,  the  moving  party 
shall  have  no  right  to  reply  to  the 
answer. 

(e)  Certification  to  Secretary.  The 
submission  or  certification  of  any  mo¬ 
tion,  request,  objection  or  other  question 
to  the  l^retary  prior  to  the  time  when 
the  Judge’s  Initial  Decision  is  filed  with 
the  Hearing  Clerk  shall  be  in  the  discre- 
ti<m  of  the  Judge,  except  as  provided  in 
this  section.  The  Judge  may  either  rule 
upon  or  certify  the  motion,  request,  ob¬ 
jection,  or  other  question,  but  not  both. 

§  26.2034  Procedure  upon  failure  to 
request  oral  hearing  or  waiver  of  oral 
hearing — shortened  procedure. 

(a)  When  applicable.  Failure  to  re¬ 
quest  an  oral  hearing  within  the  time 
allowed  for  the  filing  of  the  answer  shall 
constitute  a  waiver  of  such  hearing.  Ex¬ 
cept  as  provided  in  S  26.2035,  upon  sxKh 
failure  to  request  an  oral  hearing,  or  upon 
express  waiver  of  such  hearing  by  the 
parties,  the  parties  shall  be  served  with 
notice  that  the  shortened  procedure,  pro¬ 
vided  in  this  section,  shall  be  followed. 

(b)  Complainant’s  opening  statement. 
Within  20  days  after  receipt  of  notice 
that  the  shortened  procedure  will  be 
used,  the  complainant  shall  file  with  the 
Hearing  Clerk,  in  triplicate,  an  opening 
statement  of  facts.  A  c<«>y  of  such  state¬ 
ment  shall  be  served  promptly  by  the 
Hearing  Clerk  upon  the  resp<mdent. 

(c)  Respondent’s  answering  state¬ 
ment.  Within  20  days  after  sendee  of 
complainant’s  opening  statement,  or 
service  of  notice  by  the  Hearing  Clerk 
that  an  opening  statement  has  not  been 
filed  within  the  prescribed  time,  respond¬ 
ent  may  file  with  the  Hearing  Clerk, 
in  triplicate,  an  answering  statement  of 
facts.  A  copy  of  such  statement  shall  be 
served  promptly  by  the  Hearing  Clerk 
upon  the  complainant. 

(a)  Complainant’s  statement  in  reply. 
If  respondent  files  an  answering  state¬ 
ment,  complainant  may,  within  10  days 
of  service  thereof,  file  with  the  Hearing 
Clerk,  in  triplicate,  a  statement  in  reply 
which  shall  be  confined  strictly  to  the 
facts  and  argmnents  set  forth  in  the  an¬ 
swering  statement.  The  statement  in 
r^ly  shall  be  served  promptly  by  the 
Hearing  Clerk  upon  the  respondent. 

(e)  Contents  of  statements.  As  used  in 
this  section  the  term  “statement”  In¬ 
cludes  (1)  statements  of  facts,  signed 
and  sworn  to  by  persons  having  knowl¬ 
edge  of  those  facts;  (2)  any  dociunents 
filed  as  a  part  of  the  proof  of  the  alleged 
facts  (which  documents  shall  be  properly 
Identified  by  verified  statement  In  the 
statement  filed  or  otherwise  authenticat¬ 
ed  In  such  manner  that  they  would  be 
admissible  In  evidence  at  an  oral  hearing 
imder  the  rules  of  practice  in  this  part) ; 
and  (3)  briefs  containing  arguments  to 
sustain  the  contentions  of  the  parties  ad¬ 
mitting  the  statement.  When  practicable, 
the  documents  which  constitute  the  rec¬ 
ord  of  any  transactions  in  dispute  should 
be  made  part  of  the  statement. 

(f)  Verification.  Any  fact  stated  in  the 
statement  must  be  sworn  to  (before  a 
person  legally  authorized  to  administer 
oaths  or  before  a  person  designated  ^ 
the  Secretary  for  the  purpose)  by  a  per¬ 


son  who  states  in  the  affidavit  that  he 
has  actual  knowledge  of  the  facts.  Ex¬ 
cept  imder  imusual  circumstances,  which 
shall  be  set  forth  In  the  affidavit,  any 
such  person  shall  be  one  who  would  ap¬ 
pear  as  a  witness  if  an  oral  hearing  were 
held.  The  original  of  each  document 
must  show  the  signature,  capacity,  amd 
impression  seal  (if  the  officer  is  required 
by  law  to  have  a  seal)  of  the  officer  ad¬ 
ministering  the  oath  and  the  date  there¬ 
of.  Copies  must  bear  a  notation  that  the 
original  shows  that  date  required  in  this 
respect.  If  a  party  elects  to  do  so,  he  may 
file  depositions  pursuant  to  the  procedure 
provided  in  S  26.2037,  in  lieu  of,  or  to  sup¬ 
plement  his  statements.  Any  deposition 
so  filed  may  be  used  in  the  shortened 
procedure  in  the  same  manner  as  any 
other  verified  statements  which  may  be 
filed  pursuant  to  this  part. 

(g)  Stipulations.  In  addition  to  or  in 
lieu  of  the  such  statements,  the  parties 
may  file  with  the  Hearing  Clerk  stipula¬ 
tions  of  fact  signed  by  the  parties  or  their 
representative.  Such  stipulations  shall 
become  part  of  the  record.  The  stipula¬ 
tions  must  be  filed  with  the  Hearing 
CTlerk  within  20  days  after  the  filing  of 
respK>ndent’s  answering  statement  or,  if 
an  answering  statement  is  not  filed, 
within  20  days  after  the  time  for  its  filing 
has  expired. 

(h)  Waiver  of  right  to  file.  Failure  to 
file,  within  the  time  prescribed,  any 
statement  or  stipulation  required  or  au¬ 
thorized  imder  this  section  shall  con¬ 
stitute  a  waiver  of  the  right  to  file  such 
statement  or  stipulation.  In  such  case, 
the  Judge  may  prepare  his  decision  upon 
the  evidence  contained  in  the  record,  at 
the  time  of  such  failure  to  file. 

(i)  Briefs  and  proposed  findings  of 
fact,  conclusions,  and  orders.  Except  as 
otherwise  may  be  directed  by  the  Judge, 
the  filing  of  statements  herein  provided, 
or  the  expiration  of  the  time  for  such 
filing,  will  conclude  the  presentation  of 
evidence.  Promptly  after  the  conclusion 
of  the  presentation  of  evidence,  the 
Judge  shall  file  with  the  Hearing  Clerk 
a  notice  that  the  parties  may  have  10 
days  after  the  service  of  such  notice  by 
the  Hearing  Clerk  In  which  to  file  pro¬ 
posed  findings  of  fact,  conclusions,  and 
orders. 

(j)  Administrative  law  judge’s  initial 
decision.  ITie  procedure  provided  In 
§  26.2036(g)  shall  apply  to  the  Judge’s 
Initial  decision  under  the  shortened 
procedure. 

(k)  Assignment  for  oral  hearing.  At 
the  request  of  any  party  or  upon  the 
Judge’s  own  motion,  the  proceeding  shall 
be  set  for  oral  hearing  at  any  stage  of 
the  proceeding  prior  to  the  filing  of  the 
Judge’s  Initial  decision,  if.  In  the  opinion 
of  the  Judge,  peculiar  circumstances  are 
set  forth  making  an  oral  hearing  neces¬ 
sary  for  a  proper  presentation  of  the 
case. 

§26.2035  Procedure  upon  admission  of 
facts, 

’The  admission,  in  the  answer  or  by 
failing  to  file  an  answer,  of  all  the  ma¬ 
terial  allegations  of  fact  contained  in 
the  complaint  shall  constitute  a  waiver 


of  hearing.  Upon  such  admission  of  fact, 
complainant  shall  file  with  the  Hearing 
Clerk,  in  triplicate,  a  proposed  decision, 
along  with  a  motion  for  adoption  thereof, 
which  motion  and  proposed  decision  shall 
be  served  upon  the  respondent  by  the 
Hearing  Clerk.  Within  20  days  after  such 
service  the  respondent  may  file  with  the 
Hearing  Clerk,  in  triplicate,  objections 
thereto.  In  not  less  than  30  days  after 
service  of  complainant’s  motion  and  pro¬ 
posed  decision,  the  Judge  shall  issue  an 
initial  decision  without  further  procedure 
or  hearing.  Unless  the  parties  have 
waived  service  of  the  Judge’s  decision,  it 
shall  be  served  upon  them  by  the  Hearing 
Clerk.  The  parties  shall  be  given  an  op¬ 
portunity  to  file  appeals  to  the  decision, 
to  file  briefs  in  support  of  such  appeals, 
and  to  make  oral  arguments  thereon  be¬ 
fore  the  Secretary  in  accordance  with 
§  26.2040. 

§  26.2036  Procedure  upon  request  for 
an  oral  hearing. 

(a)  Time  and  place  of  hearing.  If  and 
when  the  proceeding  has  reached  the 
point  where  an  oral  hearing  is  to  be  held, 
the  Judge,  giving  careful  consideration 
to  the  convenience  of  the  parties,  shall 
set  a  time  and  place  of  hearing  and  shall 
file  with  the  Hearing  Clerk  a  notice  stat¬ 
ing  the  time  and  place  of  hearing.  If  any 
change  in  the  time  or  place  of  the  hear¬ 
ing  is  made,  the  Judge  shall  file  with  the 
Hearing  Clerk  a  notice  of  such  change, 
which  notice  shall  be  served  upon  the 
parties,  unless  it  is  made  during  the 
course  of  an  oral  hearing  and  made  a 
part  of  the  transcript. 

(b)  Appearances. — (1)  Representation. 
The  parties  may  appear  in  person  or  by 
counsel  or  other  representative.  Parties 
who  appear  in  person  and  persons  who 
appear  as  counsel  or  in  a  representative 
capacity  must  conform  to  the  standards 
of  ethical  conduct  required  of  practition¬ 
ers  before  the  courts  of  the  United  States. 
Whenever  the  Secretary  finds,  after 
notice  and  opportunity  for  hearing,  that 
a  person,  who  is  acting  or  has  acted  as 
counsel  or  representative  for  another 
person  in  any  proceeding  before  the  Sec¬ 
retary,  is  unfit  to  act  as  such  representa¬ 
tive  or  counsel,  he  will  order  that  such 
person  be  precluded  from  acting  as  coun¬ 
sel  or  representative  in  any  proceeding 
under  the  Act.  ’The  procedure  in  such 
case  will  be  governed  by  the  applicable 
provisions  of  this  subpart. 

(2)  Failure  to  appear.  If  any  party  to 
the  proceeding,  after  being  duly  notified, 
fails  to  appear  at  the  hearing,  he  shall 
be  deemed  to  have  waived  the  right  to 
an  oral  hearing  in  the  proceeding.  In  the 
event  that  a  party  appears  at  the  hearing 
and  no  party  appears  for  the  opposing 
side,  the  party  who  is  present  shall  have 
an  election  whether  to  present  his  evi¬ 
dence,  in  whole  or  in  part,  in  the  form 
of  affidavits  or  by  oral  testimony  before 
the  Judge.  Failure  to  appear  at  a  hearing 
shall  not  be  deemed  to  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
Judge’s  Initial  Decision  and  to  file  excep¬ 
tions  and  make  oral  argument  before  the 
Secretary  with  respect  thereto,  in  the 
manner  provided  in  §§  26.2036(g)  and 
26.2040. 
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(c)  Order  of  proceeding.  Exc^t  as 
may ,  be  determined  otherwise  by  the 
Judge,  the  comi^ainant  shall  proceed 
first  at  the  hearing. 

(d)  Evidence. —  (1)  General.  The  tes¬ 
timony  of  witnesses  at  the  hearing  shall 
be  upon  oath  or  affirmation  and  subject 
to  cross-examinaticm.  Any  witness  may, 
in  the  discretion  of  the  Judge,  be 
examined  separately  and  apart  from  all 
other  witnesses  except  those  who  may 
be  parties  to  the  proceeding.  The  Judge 
shall  exclude,  insofar  as  practicaMe,  evi¬ 
dence  which  Is  immaterial,  irrelevant,  or 
unduly  repetitious,  or  which  is  not  of  the 
s<wt  up(m  which  responsiMe  persons  are 
accustomed  to  rely. 

(2)  Objections.  If  a  party  objects  to 
the  admission  or  rejecticm  of  any  evi¬ 
dence  or  the  limitation  of  the  scope  of 
any  examination  or  cross-examination, 
he  shall  briefly  state  the  grounds  fm: 
such  objection,  whereupon  an  autixnatlc 
exception  will  follow  if  the  objection  Is 
overruled  by  the  Judge.  Only  (Ejections 
made  before  the  Judge  may  be  subse¬ 
quently  relied  upon  in  the  proceeding. 

(3)  Depositions.  The  deposition  of  any 
witness  shall  be  admitted  In  the  manner 
provided  in  and  std>Ject  to  the  provisions 
of  §  26.2037. 

(4)  Records  of  the  Department.  A  true 
copy  of  every  written  entry  in  the  records 
of  the  Department  made  an  officer  or 
employee  thereof  in  the  course  of  his  offi¬ 
cial  duty  and  relevant  and  material  to 
the  issues  Involved  in  the  hearing,  shall 
be  admissible  as  prima  facie  evidence  of 
the  facts  stated  therein,  without  the  pro¬ 
duction  of  such  officer  or  employee. 

(5)  Exhibits.  Except  where  the  Judge 
finds  that  the  furnishing  of  copies  is  im- 
practicaUe,  copies  of  each  exhibit,  in  ad¬ 
dition  to  the  original,  shall  be  filed  with 
the  Judge  for  the  use  of  the  other  parties 
to  the  proceeding.  A  true  copy  of  an  ex¬ 
hibit  may,  at  the  discretion  of  the  Judge, 
be  substituted  for  the  original. 

(6)  Official  notice.  Official  notice  may 
be  taken  of  the  official  publications  of 
the  Department  and  other  Federal  agen¬ 
cies,  of  such  matters  as  are  Judicially 
noticed  In  the  courts  of  the  United 
States,  and  of  any  other  matter  of  tech¬ 
nical  or  scientific  fact  of  established 
character;  Provided,  however,  'Ihat  the 
parties  shall  be  given  adequate  notice,  at 
the  hearing  or  by  reference  in  thb  Judge’s 
Initial  Decision  or  otherwise,  of  matters 
so  noticed,  and  shall  be  given  adequate 
opportruilty  to  show  that  such  facts  are 
erroneously  noticed. 

(7)  Offer  of  proof.  Whenever  evid«ice 
Is  excluded  from  Uie  record,  the  party 
offering  such  evidence  may  make  an  offer 
or  proof,  which  the  objecting  party  may 
rebut.  The  cfRer  of  proof  and  rebuttal  for 
excluded  oral  testimony  shall  be  included 
In  the  transcript.  The  offer  of  proof  airf 
rebuttal  shall  consist  of  a  brief  state¬ 
ment  describing  the  nature  of  the  evi¬ 
dence  excluded  or  stating  why  it  should 
not  be  admitted  into  evidence.  If  the  evi¬ 
dence  consists  of  an  exhibit,  it  shall  be 
inserted  in  the  record  in  toto.  In  the 
event  the  Secretary  decides  that  the 
Judge’s  ruling  in  excluding  the  evidence 
was  erroneous  and  prejudicial,  the  hear¬ 


ing  ^all  be  reopened  to  permit  the  tak¬ 
ing  of  such  evidenee. 

(e>  Transcripts^  (1)  At  such  time  as 
the  Judge  may  sg>ecify,  but  not  later  than 
the  time  fixed  for  fiU^  propoeed  findings 
of  fact,  conclusjkxis  and  orders,  or  briefs, 
aa  the  case  may  be.  the  parties  may  file 
with  the  Judge  proposed  corrections  to 
the  transcript. 

(2)  As  so<«  as  practicable  after  the 
filing  of  proposed  findings  of  fact,  con¬ 
clusions  and  orders,  or  briefs,  as  the  case 
may  be,  the  Judge  shall  file  with  the 
He^ng  Clerk  his  certificate  indicating 
£my  corrections  to  be  made  in  the  tran¬ 
script,  and  stating  that,  to  the  best  of  his 
knowledge  and  belief,  the  transcript,  as 
corrected,  is  a  true,  correct,  and  complete 
transcript  of  the  testimoi^  given  at  the 
hearing,  and  that  the  exhibits  are  all  the 
^dvibits  properly  a  part  of  the  hearing 
record.  The  original  of  such  certificate 
^lan  be  attached  to  the  miginal 
transcript  and  a  copy  of  such  certificate 
shall  be  served  upon  each  of  the  parties 
by  the  Hearing  Clerk  who  shall  also  enter 
onto  the  transcript  (without  obscuring 
the  text)  any  correction  noted  in  the 
certification. 

(3)  Ordering  copies.  Parties  to  the 
proceeding  or  c^er  persons  who  desire  a 
copy  of  the  transcript  of  the  hearing  may 
place  orders  at  the  close  of  tiie  hearing 
with  the  reporter  who  will  f\imish  and 
deliver  such  copies  directly  to  the  pur¬ 
chaser  upon  payment  therefor  at  the 
rate  per  page  provided  by  the  contract 
between  the  reports  and  the  purchaser. 

(f)  Proposed  findings  of  fact,  conclu¬ 
sions,  and  order.  Within  such  time  as  the 
Judge  may  prescribe,  each  party  may  file 
with  the  Hearing  Clerk  proposed  findings 
of  fact,  conclusions,  and  order,  based 
solely  on  the  record,  and  a  brief  in  sup¬ 
port  thereof.  A  copy  of  each  such  docu¬ 
ment  filed  by  a  party  shall  be  served 
upon  the  other  party  or  parties  in  the 
manner  provided  In  §  26.2044. 

(g)  Judges  Initial  Decision.  The 
Judge,  within  a  resisonable  time  after 
the  termination  of  the  period  allowed 
to  the  parties  for  the  filing  of  proposed 
findings  of  fact,  concliisions,  and  order, 
and  briefs  in  support  thereof,  shall  pre¬ 
pare  on  the  basis  of  the  record  and  shall 
file  with  the  Hearing  CTlerk  his  Initial 
Decision,  a  copy  of  which  shall  be  served 
upon  each  of  the  parties  in  the  manner 
provided  in  9  26.2044,  The  Initial  Deci¬ 
sion  of  the  Judge  shall  become  final 
without  further  proceedings  tmless  there 
is  an  appeal  to  the  Secretary  by  a  party 
to  the  proceeding  pinsuant  to  §  26.2040. 

§  26.2037  Depositions. 

(a)  Application  for  taking  deposition. 
Upon  the  implication  of  a  party  to  the 
proceeding,  the  Judge  may,  at  any  time 
after  the  filing  of  the  complaint,  order 
the  taking  of  testimony  by  deposition. 
The  application  shall  be  in  writing  and 
shall  be  filed  with  the  Hearing  Clerk  and 
shall  set  forth:  (1)  The  name  and  ad¬ 
dress  of  the  proposed  deponent;  (2)  the 
name  and  address  of  the  person  (referred 
to  in  this  secti<xi  as  the  “officer”)  quali¬ 
fied  imder  the  rules  In  this  part  to  take 
depositions,  before  whom  the  proposed 


examination  is  to  be  made;  (3)  the  pro¬ 
posed  time  and  i^e  of  the  examina¬ 
tion,  which  should  be  at  least  15  days 
after  the  date  of  the  mailing  of  the  ap¬ 
plication;  and  (4)  the  reasons  why  such 
depositicm  should  be  taken. 

(b)  Judge’s  order  for  taking  deposi¬ 
tion.  If  the  Judge  is  satisfied  that  good 
cause  for  taking  the  deposition  is  pres¬ 
ent,  he  may  order  its  taking.  The  order 
shall  be  filed  with  the  Hearing  Clerk 
and  shall  be  served  iqion  the  parties  and 
shall  state:  (1)  The  time  and  place  of 
examination  (which  shall  not  be  less 
than  15  days  after  the  filing  of  the 
order) ;  (2)  the  name  of  tiie  officer  be¬ 
fore  whom  the  examination  is  to  be 
made;  and  (3)  the  name  of  the  deponent. 
The  officer  and  the  time  and  place  need 
not  be  the  same  as  those  suggested  in 
the  application. 

(c)  Qualifications  of  officer.  'The  depo¬ 
sition  shall  be  made  before  the  Judge, 
or  before  an  c^Scer  authorized  by 
the  law  of  the  United  States  or  by 
the  law  of  the  place  ol  the  examina¬ 
tion  to  administer  oatiis,  or  before 
an  (^cer  autiunrized  by  Secretary 
to  administer  oaths.  No  deposition 
shall  be  made  before  an  officer  who 
is  a  relative  (within  the  third  degree  by 
hlood  or  marriage),  employee,  attmmey. 
or  counsel  of  any  party  or  who  is  a  rela¬ 
tive  (within  the  third  degree  by  blood  or 
marriage)  or  employee  of  any  attorney 
(x:  counsel  for  any  party  or  who  is  finan¬ 
cially  interested  in  the  result  of  the  pro¬ 
ceeding:  Provided,  however.  That  an  offi¬ 
cer  who  is  an  employee  of  the  Depart¬ 
ment  and  is  not  a  relative  of  any  such 
piurty,  attorney,  or  counsel  may  take 
depositions  in  any  proceeding  imder  the 
Act. 

(d)  Procedure  on  examination.  The 
deponent  shall  be  examined  under  oath 
or  affirmation  and  shall  be  subject  to 
cross-examination.  The  testimony  of  the 
deponent  shall  be  recorded  by  the  officer 
or  by  some  person  under  his  direction 
and  in  his  presence.  In  lieu  of  oral  cross- 
examination,  parties  may  transmit  writ- 
tai  cross-interrogatories  to  the  officer 
prior  to  the  examination,  and  the  officer 
shah  propound  such  cross-interrogato¬ 
ries  to  the  deponent.  The  applicant  must 
arrange  for  the  examination  of  the  wit¬ 
ness  either  by  oral  examination  or  by 
written  interrogatories.  If  it  is  found  by 
the  Judge,  upon  the  protest  of  a  party 
to  the  proceeding,  that  such  party  has 
his  residence  and  his  place  of  business 
more  than  100  miles  frcxn  the  place  of 
the  examination  and  that  it  would  con¬ 
stitute  an  imdue  hardship  upon  such 
party  to  be  represented  at  the  examina¬ 
tion.  the  api^icant  will  be  required  to 
conduct  the  examination  by  means  of 
interrogatories.  When  the  examination 
is  conducted  by  means  of  interrogatories, 
copies  of  the  interrogatories  shall  be 
served  upon  the  other  parties  to  the  pro¬ 
ceeding  at  least  5  days  prior  to  the  date 
set  for  the  examination,  and  the  other 
parties  shall  be  afforded  an  (gHwrtunity 
to  file  with  the  officer  cross-lnterroga- 
t(xies  at  any  time  prior  to  the  time  of  the 
examination. 

(e)  Signature  by  witness.  The  tran¬ 
script  of  the  deposition  shall  be  read  to 
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or  by  the  deponent,  unless  such  reading 
is  waived  by  the  parties  and  the  de¬ 
ponent.  Any  changes  which  the  deponent 
wishes  to  make  shall  be  entered  upon  the 
deposition  by  the  officer,  with  a  state¬ 
ment  of  the  reasons  given  by  the  de-  . 
ponent  for  such  changes.  The  deposition 
shall  be  signed  by  the  deponent,  imless 
the  parties  by  stipulation  waive  such 
signing,  or  imless  the  deponent  is  ill  or 
cannot  be  found  or  refuses  to  sign.  If 
the  dep>onent  does  not  sign,  the  officer 
shall  sign  and  shall  state  on  the  record 
the  reason  why  the  deponent  did  not  sign. 
In  such  case  the  deposition  shall  be  as 
valid  as  though  signed  by  the  deponent, 
unless  the  Judge  finds  that  the  reason 
given  by  the  deponent  for  his  refusal  to 
sign  requires  rejection  of  the  deposition 
in  whole  or  in  part. 

(f)  Certification  by  officer.  The  officer 
shall  certify  on  the  deposition  that  the 
deponent  was  duly  sworn  by  him  and  that 
the  deposition  is  a  true  record  of  the 
deponent’s  testimony.  He  shall  then  se¬ 
curely  sesd  the  deposition,  together  with 
two  copies  thereof,  in  an  envelope  and 
mail  the  same  by  registered  or  certified 
mail  to  the  Hearing  Clerk. 

(g)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accord  with  the 
provisions  of  this  section,  or  in  accord 
with  the  provisions  of  the  Rules  of  Civil 
Procedure  of  the  Courts  of  the  United 
States,  may  be  used  in  a  proceeding 
under  the  Act  if  the  Judge  finds  that  the 
evidence  is  otherwise  admissible  and 

(1)  that  the  witness  is  dead;  or  (2)  that 
the  witness  is  at  a  greater  distance  than 
100  miles  frwn  the  place  of  hearing, 
unless  it  appears  that  the  absence  of  the 
witness  was  procured  by  the  party  offer¬ 
ing  the  deposition;  or  (3)  that  the  wit¬ 
ness  is  unable  to  attend  or  testify  be¬ 
cause  of  age,  sickness,  infirmity,  or 
imprisonment;  or  (4)  that  the  party 
offering  the  deposition  has  endeavored 
but  has  been  unable  to  procure  the  at¬ 
tendance  of  the  witness  by  subpena;  or 
(5)  in  any  event,  upon  application  and 
notice  that  such  exceptional  circum¬ 
stances  exist  as  to  make  it  desirable,  in 
the  interests  of  justice  and  with  due  re¬ 
gard  to  the  importance  of  presenting  the 
testimony  orally  before  the  Judge,  to 
allow  the  deposition  to  be  used.  If  any 
part  of  a  deposition  is  put  in  evidence 
by  a  party,  any  other  party  may  require 
the  production  of  the  remainder,  or  any 
other  portion,  of  the  deposition. 

§  26.2038  Subpenas. 

(a)  Issuance  of  subpenas.  The  at¬ 
tendance  of  witnesses  and  the  produc¬ 
tion  of  documentary  evidence  from  any 
place  in  the  United  States  on  behalf  of 
any  party  to  the  proceeding  may,  by 
subpena,  be  required  at  any  designated 
place  of  hearing.  Subpenas  may  be  issued 
by  the  Secretary  or  by  the  Judge,  upon 
a  reasonable  showing  by  the  applicant 
of  the  groimds,  necessity,  and  reasonable 
scope  thereof. 

(b)  Application  for  subpena  dunces 
tecum.  Subpenas  for  the  production  of 
docmnentary  evidence,  unless  Issued  by 
the  Judge  upon  his  own  motion,  shall 
be  Issued  only  upon  a  verified  written 


application.  Such  application  shall 
specify,  as  exactly  as  possible,  the  docu¬ 
ments  desired  and  shall  show  their  com¬ 
petency,  rdevoncy,  and  materiality  and 
the  necessity  for  their  production. 

(c)  Service  of  subpenas.  SulH>enas 
may  be  served  (1)  by  a  U.S.  marshal  or 
his  deputy,  (2)  by  any  other  person  who 
is  not  less  than  18  years  of  age,  or  (3) 
by  registering  or  certifying  and  mailing 
a  copy  of  the  subpena  addressed  to  the 
person  to  be  served  at  his  or  its  last 
known  residence  or  principal  place  of 
business.  Proof  of  service  may  be  made 
by  the  return  of  service  on  the  subpena 
by  the  U.S.  marshal  or  his  deputy;  or,  if 
served  by  an  individual  other  than  a 
U.S.  marshal  or  his  deputy,  by  an  affi¬ 
davit  of  such  person  stating  that  he  per¬ 
sonally  served  a  copy  of  ttie  subpena 
upon  the  perscm  named  therein;  or  if  the 
service  was  by  registered  or  certified 
mail,  by  an  affidavit  made  by  the  person 
mailing  the  subpena  that  it  was  mailed 
as  provided  herein  and  by  the  signed  re¬ 
turn  post  office  receipt:  Provided,  how¬ 
ever,  That  where  the  subpena  is  issued 
on  behalf  of  the  Secretary,  the  return 
receipt  without  an  affidavit  of  mailing 
shall  be  sufficient  proof  of  service.  In 
making  personal  service,  the  person 
making  service  shall  leave  a  copy  of  the 
subpena  with  Uie  person  subpenaed;  the 
original,  bearing  or  accompanied  by  the 
required  proof  of  service,  shall  be  re¬ 
turned  to  the  official  who  issued  the 
same. 

§  26.2039  Fees  of  witnesses. 

Witnesses  summoned  before  the  Judge 
or  the  Secretary  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  Unit^  States,  and 
witnesses  whose  depositions  are  taken, 
and  the  persons  ta^g  the  same,  shall 
be  entitled  to  the  same  fees  as  are  paid 
for  like  services  in  the  courts  of  the 
United  States.  Fees  shall  be  paid  by  the 
party  at  whose  instance  the  witness  ap¬ 
pears  or  the  deposition  is  taken. 

§  26.2040  Appeal  to  Secretary. 

(a)  Finality  of  Judge’s  Initial  Decision. 
The  Initial  Decision  of  the  Judge  shall 
become  final  without  further  proceeding 
35  days  after  the  date  of  service  thereof 
unless  there  is  an  appeal  to  the  Secretary 
by  a  party  to  the  proceeding  pursuant 
to  this  section;  Provided,  however.  That 
no  decision  shall  be  final  for  the  purpose 
of  judicial  review  except  a  final  decision 
issued  by  the  Secretary  pursuant  to  an 
appeal  by  a  party  to  the  proceeding. 

(b)  Filing  of  appeal.  Any  party  who 
disagrees  with  a  Judge’s  decision,  or  any 
part  thereof,  may  appeal  the. decision  to 
the  Secretary  by  transmitting  an  appeal 
petition  to  the  Hearing  Clerk  within  30 
days  after  service  of  the  decision  upon 
said  party.  Each  issue  set  forth  in  the  ap¬ 
peal,  and  the  arguments  thereon,  shall  be 
separately  numbered;  shall  be  plainly 
stated;  and  shall  contain  detailed  cita¬ 
tions  of  the  record,  statutes,  regulations, 
and  authorities  being  relied  on  in  support 
thereof.  ’The  appeal  petitions  shall  be 
served  upon  the  other  party  to  the  pro¬ 
ceeding  by  the  Hearing  Clerk. 


(c)  Response  to  appeal  petition.  Within 
20  days  after  the  service  of  an  appeal 
brought  by  a  party  to  the  proceeding, 
any  other  party  may  file  with  the  Hearing 
Clerk  a  response  in  support  of  or  an  op¬ 
position  to  such  appeal. 

(d)  Transmittal  of  record.  Whenever 
an  appeal  of  an  Initial  Decision  is  filed 
and  a  response  thereto  has  been  filed  or 
the  time  for  filing  a  response  has  expired, 
the  Hearing  Clerk  shall  transmit  to  the 
Secretary  the  record  of  the  proceeding. 
Such  shall  Include:  The  pleadings;  any 
motions  and  requests  filed,  and  rulings 
thereon;  the  transcript  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  therein;  any  statements 
filed  if  an  oral  hearing  was  waived;  any 
documents  or  papers  filed  in  connection 
with  prehearing  conferences;  such  pro¬ 
posed  findings  of  fact,  conclusions,  and 
orders  and  briefs  in  support  thereof,  as 
may  have  been  filed  in  connection  with 
the  hearings;  the  Judge’s  Initial  Deci¬ 
sion;  and  the  appeal  petition,  briefs  in 
support  thereof  and  responses  thereto  as 
may  have  been  filed  in  the  proceeding. 

(e)  Argument  before  Secretary — (1) 
Oral  argument.  A  party  bringing  an  ap¬ 
peal  may  request,  within  the  required 
time  period  for  filing  such  appeal,  an  op¬ 
portunity  for  oral  argument  before  the 
Secretary.  Failure  to  make  such  request 
in  writing;  within  the  prescribed  time  pe¬ 
riod,  shall  be  deemed  a  waiver  of  oral 
argument.  The  Secretary,  at  his  discre¬ 
tion,  may  grant,  refuse,  or  limit  any  re¬ 
quest  for  oral  argument  on  appeal. 

(2)  Briefs.  The  Secretary  may  allow  or 
refuse  to  allow  briefs  to  be  filed,  either 
in  lieu  of  or  addition  to  oral  argmnent. 

(3)  Scope  of  argument.  Argument  to  be 
heard  on  appeal,  whether  oral  or  in  a 
written  brief,  shall  be  limited  to  the  is¬ 
sues  raised  by  the  appeal,  except  that  if 
the  Secretary  determines  that  additional 
issues  should  be  argued,  the  parties  shall 
be  given  reasonable  notice  of  such  deter¬ 
mination,  so  as  to  permit  preparation  of 
adequate  arguments  on  all  the  issues  to 
be  argued. 

(f)  Consideration  of  appeal  by  Secre¬ 
tary  and  issuance  of  final  order.  As 
soon  as  practicable  after  the  receipt  of 
the  record  from  the  Hearing  Clerk,  or, 
in  the  case  oral  argument  was  heard,  as 
soon  as  practicable  thereafter,  the  Sec¬ 
retary,  i4>on  the  basis  of  and  after  due 
consideration  of  the  record,  shall  rule  on 
the  appeal.  If  the  Secretaiy  decides  that 
no  change  or  modification  of  the  Judge’s 
decision  is  warranted,  he  may  adopt  the 
Judge’s  decision  as  the  final  order  of  the 
Secretary,  preserving  the  right  of  the 
party  bringing  the  appeal  to  seek  judi¬ 
cial  review  of  such  decision  in  the  proper 
form.  A  final  order  Issued  by  the  Secre¬ 
tary  shall  be  filed  with  the  Hearing 
Clerk,  who  shall  serve  it  forthwith  upon 
the  parties. 

§  26.2041  Ex  parte  discussion. 

At  no  stage  of  the  proceeding  between 
its  institution  and  the  Issuance  of  the 
order  ^all  the  Secretary  discuss  ex 
parte  the  merits  of  the  proceeding  with 
any  person  who  is  connected  with  the 
proceeding  in  an  advocative  or  in  an  in- 
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vestlgative  capacity,  or  with  any  repre¬ 
sentative  of  such  person:  Provided, 
however.  That  the  Secretary  may  discuss 
the  merits  of  the  case  with  such  a  person 
if  all  parties  to  the  proceeding,  or  their 
representatives,  have  been  given  an  op¬ 
portunity  to  he  present.  Any  memo¬ 
randum  or  other  communication  ad¬ 
dressed  to  the  Secretary,  during  the 
pendency  of  the  proceeding  and  relating 
to  the  merits  thereof,  by  or  on  behalf  of 
any  party,  shall  be  regarded  as  argument 
made  in  the  proceeding  and  shall  be  filed 
with  the  Hearing  Clerk.  A  copy  thereof 
shall  be  served  upon  the  other  party  or 
parties  in  the  maner  provided  in  §  26.- 
2044,  and  wportunity  will  be  given  the 
other  party  or  parties  to  file  a  reply 
thereto. 

§  26.2042  Petitions  for  reopening  hear¬ 
ing;  for  rehearing  or  reargument  of 
proceeding;  or  for  reconsideration 
of  order. 

(a)  Petition  requisite. — (1)  Filing: 
Service.  An  application  for  reopening  the 
hearing  to  take  further  evldMice,  or  for 
rehearing  or  reargrument  of  the  proceed¬ 
ing,  or  for  reconsideration  of  the  order, 
must  be  made  by  petition  to  the  Secre¬ 
tary  filed  with  the  Hearing  Clerk.  A  copy 
thereof  shall  be  served  upon  the  other 
party  or  parties  in  the  manner  provided 
In  S  26.2044.  Every  such  petition  must 
state  specifically  the  grounds  relied  upon. 

(2)  Petition  to  reopen  hearing.  A  peti¬ 
tion  to  reopen  a  hearing  to  take  further 
evidence  may  be  filed  at  any  time  prior 
to  the  issuance  of  the  final  order.  Every 
such  petition  shall  state  briefly  the  na¬ 
ture  and  purpose  of  the  evidence  to  be 
adduced,  shall  show  that  such  evidence  is 
not  merely  cumulative,  and  shall  set 
forth  a  good  reason  why  such  evidence 
was  not  adduced  at  the  hearing. 

(3)  Petition  to  rehear  or  reargue  pro- 
ceeding,  or  to  reconsider  order.  A  petition 
to  rehear  or  reargue  the  proceeding  or  to 
reconsider  the  order  shall  be  filed  within 
15  da3^  after  the  date  of  the  service  of 
the  order.  E^very  such  petition  m\ist  state 
specificidly  the  matters  claimed  to  have 
been  erroneously  decided  and  alleged 
errors  must  be  briefly  stated. 

(b)  Procedure  for  disposition  of  peti¬ 
tions.  Within  20  days  following  the  serv¬ 
ice  of  any  petition  provided  for  in  this 
§  26.2042,  the  other  party  or  parties  to  the 
proceeding  shall  file  with  the  Hearing 
Clerk  an  answer  thereto.  As  soon  as  prac¬ 
ticable  thereafter,  the  Secretary  shall 


annoimce  his  decision  whether  to  grant 
or  to  deny  the  petition.  Unless  the  Secre¬ 
tary  shall  determine  otherwise,  opera¬ 
tion  of  the  order  shall  not  be  stayed 
pending  the  decision  to  grant  or  to  deny 
the  petition.  In  the  event  that  any  such 
petition  is  granted  by  the  Secretary,  the 
applicable  rules  of  practice,  as  set  out 
elsewhere  herein,  shall  be  followed.  A 
person  filing  a  petition  under  this  sec¬ 
tion  shall  be  regarded  as  the  moving 
party  or  complsdnant,  although  he  shall 
be  referred  to  as  the  complainant  or  re¬ 
spondent,  depending  upon  his  designa¬ 
tion  in  the  original  proceeding. 

§  26.2043  Filing  documents. 

All  documents  or  papers  required  or 
authorized  to  be  filed,  except  as  provided 
otherwise  in  the  rules  in  this  part,  shall 
be  filed  with  the  Hearing  Clerk  in  trip¬ 
licate:  Provided,  however.  That,  where 
there  are  more  than  two  parties  to  the 
proceeding,  a  sufficient  number  of  copies 
shall  be  filed  so  as  to  provide  copies  for 
service  upon  all  parties  to  the  proceeding. 

§  26.2044  Service. 

Copies  of  all  documents  or  papers,  re¬ 
quired  or  authorized  by  the  rules  in  this 
part  to  be  served  on  any  party  to  a 
proceeding,  shall  be  served  by  the  Judge, 
Hearing  Clerk,  or  some  other  employee 
of  the  United  States.  Except  as  is  pro¬ 
vided  otherwise  by  the  rules  in  this  part, 
service  shall  be  made  either:  (a)  by  de¬ 
livering  a  copy  of  the  document  or  paper 
to  the  indMdual  to  be  served,  or  to  a 
member  of  the  partnership  to  be  served, 
or  to  the  president,  secretary,  or  other 
executive  officer  or  any  director  of  the 
corporation,  organization,  or  association 
to  be  served,  or  to  the  attorney  or  agent 
of  record  of  such  individual,  partnership, 
corporation,  organization,  or  association; 
(b)  by  leaving  a  copy  of  the  document 
or  paper  at  the  principal  office  or  place 
of  business  of  such  individal,  partner^ip, 
corporation,  organization,  or  association, 
or  of  his  or  its  attorney  or  agent  of  rec¬ 
ord;  or  (c)  by  registering  or  certifying 
and  maiiing  a  copy  of  the  document  or 
paper,  addressed  to  such  Individual,  part¬ 
nership,  corporation,  organization,  or  as¬ 
sociation,  or  to  his  or  its  attorney  or 
agent  of  record,  at  his  or  its  last  known 
principal  office  or  place  of  business.  Proof 
of  service  hereunder  shall  be  made  by  the 
affidavit  of  the  person  who  actually  made 
the  service:  Provided.  That  if  the  service 
be  made  by  registered  or  certified  mall, 


as  outlined  in  paragraph  (c)  of  this  sec¬ 
tion,  proof  of  service  shall  be  made  by 
the  return  post-office  receipt,  except  that, 
if  the  registered  or  certified  matter  is  re¬ 
turned  undelivered  for  any  reason,  proof 
of  service  may  be  made  by  the  certificate 
of  the  person  who  thereafter  mailed  the 
same  matter  by  regular  mail.  The  affi¬ 
davit,  certificate,  or  post-office  receipt 
contemplated  herein  shall  be  filed  with 
the  Hearing  Clerk. 

§  26.2045  Computation  of  time. 

Saturdays,  Sundays,  and  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  the  filing  of  any  dociunent  or 
paper:  Provided,  however.  That  when 
such  time  expires  on  a  Saturday,  Sun¬ 
day,  or  a  legal  holiday  (Federal  or  State) , 
such  period  shall  be  extended  to  include 
the  next  following  business  day. 

§  26.2046  Extension  of  time. 

The  time  for  the  filing  of  any  docu¬ 
ment  or  paper  required  or  authorized 
under  the  rules  in  this  part  to  be  filed 
may  be  extended  by  the  Judge  (before 
the  Judge’s  Initial  Decision  is  filed) ,  or 
by  the  Secretary  (after  the  Judge’s  Ini¬ 
tial  Decision  is  filed) ,  if  request  for  such 
extension  of  time  is  made  prior  to  or  on 
the  final  date  allowed  for  such  filing,  and 
if  in  the  judgment  of  the  Judge  or  the 
Secretary,  as  the  case  may  be,  after  no¬ 
tice  to  and  consideration  of  the  views 
of  the  other  party,  when  practicable, 
there  is  good  reason  for  the  extension. 

’The  amendments  of  the  regulations  in 
Subpart  A  of  Part  26  (7  CFR  Part  26) 
are  administrative  in  nature  and  make 
no  substantive  changes  other  than  the 
conforming  changes  to  coordinate  with 
the  rules  of  practice  in  Subparts  C  and 
D  of  Part  26  (7  CFR  Part  26)  herein¬ 
above  set  out  and  should  be  made  effec¬ 
tive  concurrently  therewith.  Accordingly, 
good  cause  is  found  for  making  the 
amendments  to  the  regulations  effective 
less  than  30  days  after  publication  in  the 
Federal  Register. 

(Sec.  J6.  82  Stat.  768,  7  U.S.C.  87e;  37  PR 
28464  and  28476.) 

Effective  date.  This  amendment  is 
effective  July  8, 1974. 

Done  in  Washington,  D.C.,  on  June  27, 
1974. 

E.  L.  Petersok, 
Administrator. 
(PR  Doc.74-15207  PUed  7-5-74;8:45  am] 
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